Start  of  Robert  Frankford  Family 

Collection. 

AR  11673 

Sys#:  000200360 

LEO  BAECK  INSTITUTE 

Center  for  Jewish  History 

1 5 West  1 6th  Street 
New  York,  NY  10011 

Phone:  (212)  744-6400 
Fax:  (212)  988-1305 
Email:  lbaeck@lbi.cjh.org 
URL:  http://www.lbi.org 


I 


FaiAA)\u^  Co  l\c(hV\/L  i^(i>2 


^foi'/ 


Wt 


1 


Nos  RECTOR  UNIVERSITATIS 

LITTERARUM  VINDOBONENSIS 

Henricus  Peham,  universae  medicinae  doctor,  professor  artis  obstetriciae  publicus  ordi= 

larius;  Othenio  Abel,  philosophiae  doctor,  professor  palaeobiologiae  publicus  Ordinarius, 

)rdinis  philosophorum  h.  t.  decanus;  Joannes  Molisch,  philosophiae  doctor,  professor 

i^^^fomiae  et  physiologiae  plantarum  publicus  Ordinarius,  promotor  rite  constitutus,  in 
/irum  clarissimum 

GUALTHERIUM  FRANKFURTHER 

^indobonensem,  postquam  et  dissertatione  cui  inscribitur  „Über  schwefelhaltige  Derivate 
les  Acetophenons  und  Resorcins“  et  examinibus  legitimis  laudabilem  in  chemia  doctrinam 
Drobavit,  doctoris  philosophiae  nomen  et  honores  iura  et  privilegia  contulimus  in  eiusque 
:ei  fidem  hasce  litteras  universitatis  sigillo  sanciendas  curavimus. 

/indobonae,  die  XIX.  mensis  lulii  MCMXXVIII. 
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Pg.  Rudolf  Schober,  Kaufmann  Ried  i.I., 
geb.  13.  Bov.  1897,  war  in  der  Verbotsseit  ein  treuer  und^ 
furchtloser  Mitkämpfer  der!  NSDAP  . Jüt  seinem  A/uto  stand 
derselbe  jederseit  für  Transporte  von  Pg,  , Propagandamaterial 
»affen  und  Sprengstoffen  zur  Verfügung. 
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Ich  bin  li-l  Jahre  alt,  Vollkaufmann,  im  Besitze  eines  Gewerbeschei- 
nes, welcher  mich  zum  Handel  mit  Waren"'aller  Art  berechtigt. 

Durch  12  Jahre  war  ich  selbstständiger  Leiter  einer  Schuhfabrik 
und  bin  im  Lederhandel  branchekundig.  Ich  habe  derzeit  die  Vertretung 
einer  deutschen  Schuhfabrik  und  habe  ich  die  mittleren  und  kleineren  Kuncl 
auf  eigene  Rechnung  beliefert.  Infolge  des  Umbruches  war  es  mir  nicht  mc 
lieh,  eigene  Geschäfte  zu  tätigen,  da  noch  d er  alte  Zoll  besteht  und  sich 
die  Kunde  vor  Aufhebung  des  Zolles  nicht  eindeckt. 

Während  der  Verbotszeit  stand  ich  der  i^ISDAP  mit  meinem  Auto  zum  Trar 
port  von  Parteigenossen,  Propagandamaterial,  Sprengstoffen  und  Waffen 
stets  zur  Verfügung.  Vom  März  1957  bis  zum  Umbruch  war  ich  aktiver  SS- 
ÜLnn  in  Ried  im  Innkreis  und  war  es  mir  nicht. möglich,  eine  lebensfähige 
Existenz  zu  gründen.  Ich  habe  nun  die  Absicht,  das  Ledergeschäft  der  ?a. 
Wilhelm  Frankfurter  zu  kaufen.  Vor  mehr  als  8 Wochen  habe  ich  bei  der  Ari 
sierungsstelle  wegen  Kaufes  der  Firma  W.  Frankfurter  II.  Ferd inandstr .5 . 
durch  meinen  Anwalt  Dr.  Krumbach  eingereicht,  welcher  f.ueh  die  Inforraatic 
hierüber  auf genommen  hat. 

Das  Geschäft  der  Firma  Frankfurter  ist  ein  ausgesprochenes  Importge- 
schäft und  wurde  die  eingeführte  Rohware  fast  ausschliesslich  an  Kunden 

weiterverkauft,  die  nur  Galanterieware,  Taschen, Gürte  1 und  dergl.  erzeug- 
ten und  zum  Grossteil  ins  Ausland  exportierten.  Das  derzeitige  Lager  be- 
steht zu  9o  V aus  Ware,  welche  für  Galanteriezwecke  Verwendu’"g  findet. 
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Von  dem  Jahresumsatz  in  den  vergangenen  Jahren  von  rund  S £oo,ooo  ’«urde 
nur  ein  geringer  Bruchteil  auf  Schuhwaren  verwendet.  Die  Ware,  welche 
importiert  iivurde,  wurde  ausschliesslich  für  Veredlun^s zwecke  auf  Galan  - 
terieware,  für  Taschner  etc,  gebraucht.  Die  Ware,  welche  derzeit  lagernd 
ist,  besteht  aus  Skivers,  Krokodil,  Fidechsen,  Lamm,  Ziegen,  Velours, 
Lack-  und  Kalbleder. 

Besonderes  Interesse  an  der  Arisierung  gerade  der  Firma  W,  Frank- 
furter habe  ich  deswegen,  nachdem  ich  mit  dem  englischen  Lieferanten 
dieser  Firma  bereits  verhandelt  habe  und  da  es  sich  zum  grossen  Teil 
- um  ein  Kommissionsgeschäft  handelt,  dieser  mir  seine  Vertretung  für  die 
Ostmark  übergeben  möchte.  Bei  dieser  Gelegenheit  möchte  ich  bemerken, 
dass  der  Inhaber  der  Firma,  um  welche  es  sich  handelt,  W.L.Fxner  Imtd. 
London,  arisch  ist  und  dem  politischen  Regime  in  Deutschland  als  Mosley- 
anhänger  -sympathisch  gegenüber  steht.  W.L.  Kxner  hat  auch  laufend.  Lie- 
. ferungen  nach  dem  Altreich.  Ich  lege  hier  das  Original  schreiben  der 
Firma  Exner  bei, 

Nachdem  ich  als  selbstständiger  Kaufmann  im  Gau  Oberdonau  mein 
Geschäft  weiterführen  will,  lege  ich  kein  Gewicht  darauf,  dass  das 
Geschäft  der  Firma  Frankfurter  mit  dem  Sitze  hier  in  Wien  unter  mei.  nem 
Namen  weitergeführt  wird,  sondern  möchte  das  Importgeschäft  von  Oberdonai 
aus  führen. 
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Singel^enbe  ®arftellung  beä  fiebenötauf eS : 


Ich  bin  ^^ebürtigter  Ober-iisberrGicher  and  rLckte  nscli  einen 
J-v.hr  hand. elGakadenie  in  Jahre  I9I6  zun  Kaisorschützenreginent 
Ilr.  ^ ein  und  diente  dort  bis  zun  ZuGaa.r.enbruch,  Ich  habe  die 
Offensive  in  Jahre  I9I6  gegen  Italien  nitgenacht. 


llach  den  Kriege  77ar  ich  in  väterlichen  Geschäft -tätig  und  77ar 
von  Jahre  1924  bis  193^^  selbstständiger  Leiter  einer  Schuhfabrik. 
1-Jachher  v/ar  ich  selbstständig  und  hatte  Vertretungen  deutscher 
Schuhfabriken.  Desgleichen  führte  ich  den  Schuhhandel  auf  eigene 

Hechnung. Bin  Vollkaufmann  und  besitze  Generbeschein  für  Kandel 
mit  'Varen  aller  Art. 

Infolge  meiner  nationalsozialistischen  Einstellung  hatte  ich 


während  der  Verbotszeit  beruflich  grosse  Schv/ierigV;eiten. 

Bis  Juli  19;55  gehörte  ich  der  SA  an  und  stellte  mich  mit  meinem 

« . . • « r 

Auto  zu  Transporten  aller  Art  zur  Verfügung.  Zur  Zeit  des  25*  Juli 


stellte  ich  mich  auch  zur  Verfügung,  um  an  dar  Erhebung  teilzu- 


nehmen. Vom  März  1937  bis  zur  Machtübernahme  war  ich  aktiver 
Mann  beim  Sturm  VII/37  in  Rie<i  i/Innkreis. 


^ to7"<  “g"--'  ' abs  ..:icl-  iiacli  i'il)3olvior’-ui::  der  ^-.--.-U-wn. 

de-  L'.-clerbr.:idelGSö7erbe  -errid.r.et  u*iu  Jin  -n 

, V.  -'-o-.-i  ■’o,c'’oG  ic:i  -11*0  nQinera 

c-ncS  Vnbers  eind:- -- 

_ , ^...  d^e  offene  l-landelsseselxscl-o-ft 

Bruder  ducoo  ^ Perdinandsstr.  5 ^ 

Jacob  Jre.nV:furtl:er  uir  ue..  oi.z  -n  ........ 

oorrie^jen«  ' 

, , -..  ...oii-o  i>i  "riedenszeiten  die  ^-dnbri^e  blilitur-r 

■“  , ---i'  -t  ''‘-tte  -'VM'  icli  v/ahrend  des  ..rieges 

diGiistpfli:dit  absoi/i-^  . 03  .a.sführer 

Frontsoldat  uua  STiar  Soc.n>..  icn  — ^ 
an  der  italienisoben  Front. 

r,-c.  -'ri“  -es  7idnete  icli  nlcn  wieder  dem  uedei- 
nach  3eenaigung_d..^^^^^^ö  Jacob  Frankfurther.  Im  < 

haudal  als  ^ -ideT  s-esellsohaft  aaf,:ol3st.  | 

Je.Uro  1931  has  aiseae  Firna.  Ich 

Mein  Prudcr  grUnaeoe  o-  ...-poto’^'-li  ierte  Einzelkauf-r 

.rundete  ein  eißanes  C-eschUft  als  ,roto-l-x^r 

o 

mann. 

■ • rns=o'iliesslioh  alt  Import 

Ala  solcher  befasste  roh  mxon  -,,ier  veredelt  und  ^ 

von-Boh.aro  ^s  den  ietsißen  V.rbUltnissen 

kommt  diese  Ar-  u^.s 
weiter  in  Betracho. 

r . 'v-'-Pt  verkaufen,  naolidoa  einer  meiner  SQ^e 
Ich  will.. das  aesen..-  ^ ^pefu'  -t  rat,  seinen  nohnsitz  xn  da^  ^ 
dor  das  Gesohkft  praictisch  ^ C-eheimon  StaetspQlxs^ 

Ausland  veriest  ^ ^ Kuraom  au  verlassen.  . 

den  Auftras  ernalton,  uas  .. 
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IN  THE  HTfrH  COURT  OF  JUSTICE 


CHANCERY  DIVISION 


ROYAL  COURTS  OF  JUSTICE 
MONDAY  23rd  JUNE.  1947. 


Before: 

m,  JUSTICE  RO:-/!ER 


WILHELM  FRANKFURTHER 


W.  L.  EXNER  LIMITED 


■JUDGMENT 


!'•  ’ •» 
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IN  -I-L:.  HIGH  COURT  OP  JUSTICE 
CHANCERY  DIVISION 


Royal  Courts  of  Justice 
Monday.  23rd  June,  1^47. 


Before; 

JtR.  JUSTICE  RÖMER 


WILHELM  FRANKFURT  HER 

I 

- V - 

W.L,  EXNSR,  LIMITED 


(Transcript  of  the  Shorthand  Notes  of  the  Association  of 
Official  Shorthand writers,  Ltd.,  Room  392,  Royal  Courts  of 
Justice,  and  2,  New  Square,  Lincoln's  Inn,  V/.C.2.) 


MR.  GERALD  UPJOHN.  K.C..  and  !3l.  RAYMOND  WALTON  (Instructed  by 

Messrs.  Slaughter  d:  May)  appeared  on  behalf  of  the  Plaintiff. 

NEIL  LAWSON  (instructed  by  Messrs.  Edward  Betteley  Smith  & 
Stirling)  appeared  on  behalf  of  the  Dofendants. 


JUDGMENT 


MR.  JUSTICE  ROI'ffiR;  The  Plaintiff,  Mr.  Wilhelm  Frankfurther,  sues 
the  Defendant  Company,  W.L.  Exncr,  Ltd.,  for  an  account  of 
certain  transactions  vhich  took  place  between  the  parties  in 
the  course  of  business  between  them,  during  a period  which 
ended,  as  the  Plaintiff  says,  v/ith  a credit  balance  due  to 
him  in  the  Defendants*  books,  that  credit  balance  being  re- 
coverable in  London. 

There  are  other  matters  v/hich  arise  in  the  action, 
but  that  is  t]ic  main  claim  which  has  to  be  considered,  ani 
the  other  subordinate  matters  arise  out  of  that  claim, 
although  to  some  extent  they  have  to  be  considered  inde- 
pendently. 


The  position  of  the  parties  is  stated  accurately, 
as  I think,  in  paragraphs  1 ani  2 of  the  Statement  of 
Claim.  Paragraph  1 says;  "The  Plaintiff,  who  la  a Jew, 
resided  formerly  in  Vienna  in  the  Republic  of  Austria, 
where  he  carried  on  a leather  business  known  as  Firma 
Wilhelm  Frankfurther  at  5 Pordinandstrasse  Wien  II.  The 
said  business  was  registered  in  the  Register  of  Businesses 
at  Vienna  on  the  5th  May  1931,  with  the  Plaintiff  as  its 
solo  proprietor,  and  with  tlio  Plaintiff«  s son,  Paul  Kurt 
Frankfurther,  as  its  Manager  or  Agent.  The  said  son 


J 
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csirrii::  on  all  the  firm's  correspondence  v;ith  English  busi- 
ness houses,  as  the  Plaintiff  does  not  speak  or  write 
English,  ’* 


Then  paragraph  2 says;  "The  Defendant  Company  is 
an  English  Company,  having  its  Registered  Office  situate  at 
Nos*  50/52,  St,  Thomas  Street,  Bermondsey  in  the  County  of 
London,  which  carries  on  the  business  of  dealing  in  leather 
and  leather  goods  of  all  descriptions*  At  all  material 
times  one  W,  L,  Exner  was  a Director  of  the  Defendant  Com- 
pany." 


As  the  result  of  negotiations  which  took  place, 
certain  agency  arrangements  were  arrived  at  between  the 
parties,  and  a record  of  the  arrangements  which  at  all 
events  were  agreed  at  that  time  is  contained  in  a letter  of 
the  13th  December  1933,  on.  p?slo  1 of  the  correspondence, 
written  by  I.  r*  Vi/,L.  Exner  on  behalf  of  his  firm  to  the  Plain- 
tiff's firm  in  Vienna,  and  that  letter  says:  "Dear  Sirs, 

With  reference  to  the  correspondence  wo  have  had  with  regard 
to  an  agency,  we  hereby  confirm  appointing  you  our  Agents 
for  E.  I,  Tanned  Skins  and  Basils,  for  Austria,  on  the  fol- 
lowing terns;  You  to  receive  a Commission  of  3 per  cent, 
and  to  bo  responsible  for  the  Del  Credere*  You  to  bo  res- 
ponsible for  remittance  to  us  of  the  amount  for  which  the 
goods  are  sold,  within  14  days  of  the  date  of  the  sale, 
xinloss  pomission  ha.s  been  given  by  us  to  give  the  purchaser  a 
longer  credit*  You  to  confine  yourselves  to  selling  our 
goods  only  ;iiiilo  having  our  Agency*  You  to  bo  responsible 
that  all  the  goods  which  may  bo  on  consignment  with  you  from 
us  are  properly  Insured  against  all  risks*  You  to  disclose 
to  us  the  name  of  the  customers  to  whom  you  sell*  Invoices 
will  be  sent  direct  fron  London  to  the  customer  ard  a copy 
sent  to  you  after  the  sale  is  made*  You  to  advise  us  im- 
mediately you  make  a sale.  This  agreement  is  to  be  termin- 
able by  three  months'  notice  on  either  side,"p,y 

The  Plaintiff,  in  addition  to  saying  that  the 
Agency  was  an  exclusive  agency,  and  extended  later  on  to 
Hungary  and  Czecho-Slovakia  as  well  as  to  Austria,  sets  out 
v/hat  ho  says  wero  the  agreed  terms  of  the  agency  by  para- 
graph 3 of  the  Statement  of  Claim,  oixi  he  says  that  they 
v;ere  as  follows;  "(a)  The  Plaintiff  was  to  receive  a 3 per 
cent*  commission  on  the  value  of  all  direct  and  indirect 
sales  of  the  Defendant  Company's  goods  within  the  above 
territory,  and  all  such  sales  were  to  pass  through  his 
hands,  (b)  The  Plaintiff  was  to  guarantee  payment  for  all 
goods  of  the  Defendant  Company  sold  by  him,  whether  as 
agent  or  on  his  own  behalf*  (c)  The  Plaintiff  was  to  pay 
all  disbursements  in  respect  of  such  goods  from  the  time 
they  left  tho  Defendant  Company's  premises  in  London* 

"(d)  In  addition,  the  Defendant  Company  was  to 
forward  from  time  to  time  to  the  Plaintiff  in  Vienna  free  of 
all  charges  such  goods  as  it  considered  suitable  for  the 
Plaintiff's  market  or  as  recommended  by  the  Plaintiff 
(hereinafter  called  'Consignment  Stock»)  to  bo  hold  by  tho 
Plaintiff  on  consignment,  to  bo  disposed  of  by  him  on  behalf 
of  tho  Defendant  Company  as  opportunity  offered*  On  all 
such  sales  the  Plaintiff  was  to  be  paid  a Commission  of  3 
per  cent." 


Then  ho  soys  lhat  the  arrangement  was  made  verbally 
in  the  Autumn  of  1933  in  London  by  Paul  Prank  further  on  be- 
half of  tho  Plaintiff  and  by  Mr*  W.L*  Exner  on  behalf  of  the 
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Defenz^t  Company,  and  that  certain  modifications  were  sub- 
sequently arrived  at  on  minor  matters. 

y.  A appears  from  the  evidence  of  Mr,  Paul  Frankfurthor 
which  had  to  bo  token  on  commission  becaise  of  his  * 

departure  to  America,  where  he  now  is,  that  as 

business  between  the  Plaintiff's  firm  and 
he  Defendants  developed  under  three  heads,  namely,  (1) 
cases  where  the  Defendants  sold  direct  to  the  Plaintiff's 

London,  the  Defendants  sending  the 
c^e  ^ cascs  where  Mr.  Paul  Fr anltfurthcr 

^ ^^ä-nt  outright;  and  (3),  which  was 

thA  and  represented  the  great  bulk  of 

v/hat  was  called  consignment  business;  and  the 

to  Defendants 

invoice  The  Plaintiff  accompanied  by  a pro  forma 

-hA  remained  the  property  of  the  Defendants 

^ either  to  a third  party  or  (as 
happened)  to  himself,  either  at  the  pro-forma 
price  or  at  a reduced  price  authorised  by  the 
Defendants;  and  on  a sale  taking  place  the  Plaintiff  cot  out 

got  out  on  his  behalf,  a sails  In-  ’ 
Defendants  sent  a definite  invoice  for 
nutvifrs^t-f*  Plaintiff  got  permission  from  the  Austrian 

money  to  the  Defendants  in  London  on 
production  of  tnc  pro  forma  invoices. 

Q>aA  Defendants'  account  with  the  Plaintiff 

?AA  ??  f balance  of  nearly  £1,200  in  April  of  1937. 

f?  Va^-  to  a sum  of  approximately 

£2,200  by  the  lOun  of  May  1938  in  the  Defendants'  books, 
was  in  fact  brought  about  by  reason  of  funds 
wMch  were  remitted  by  the  Plaintiff  as  above  described, 
hat  IS  the  credit  balance  vhich  substantially  forms  tiie 
subject-matter  of  the  Plaintiff's  claim  in  these  prc  coedinga. 

■MnA  ^hA  ^ sufficiently  states  in  out- 

general  arr^gement  between  the  parties,  although 

to  fn Plaintiff's  liability 
^^®ure  the  goods,  and  the  precise  richts  (if  nf  +-hA 

tbe  credit  balance,  and 

other  matters,  vdiich  fall  to  be  considered  later. 

5*£  bhe  relevant  documents  in  this  matter 
available,  the  Defendants'  documents  having  been 
by  enemy  action,  although  copies,  photoglophlc  aid 
o^erwise,  of  many  documents  arc  for  tunately  s till  in  the 
possession  of  the  Defendants  and  have  been  available. 

a„a4-v,^  March  of  1958  Hitler  invaded 

Tho  HAfA  H 1958  Lr,  W.  L.  Exner  visited  Vienna. 

the  Plnint?ff^  goods  on  consignment  with 

^ne  Plaintiff.  Mr.  Exner  and  the  Plaintiff  and  Mr  Paul 

British  Consul  in  Vienna  aAd^told  him 
denAA  consigment.  Mr.  Exner  said  in  his  evi- 

thAv  AA^fJ  he  wanted  the  Consul  to  know  of  them,  so  that 
they  could  not  be  seized  or  looted. 

evldencA  ih'’;  Prenkfurther  and  the  Plaintiff  said  in 

^AfA^  f that  the  goods  wore  labelled,  -as  a result  of  the 
did  the  Consul,  but  Mr.  Exner  said  tiiat  he  himself 

aid  not  know  anytnlng  about  that.  At  all  event,s  I think  it 
clear  that  those  gentlemen  did  what  they  could  with 
° safety  of  the  goods,  in  view  of  the 

troubled  times  which  were  prevailing,  oni  to  identify  the 


and 

and 
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goods  as  being  British,^ 

§ 

Almost  immediately 
Austria  üie  German  authoritio 
Commissars,  or  at  any  rate,  p 
in  this  action  as  Commissars, 
ing.  of  all  Jev/ish  businesses 
business  did  not  escape  these 
was  appointed  Commissar  of  Mr 
took  possession. 


after  Hitler's  entry  into 
s put  State  officials  known  as 
eople  who  have  boon  referred  to 
in  charge,  practically  speak- 
in  Austria.  The  Plaintiff's 
attentions,  ard  one  Schober 
• Pr ankfur ther ' s business,  and 


His  arrival  was  described  by  Mr,  Prankfurther  in  the 
witness  box,  through  an  interpreter,  as  Mr.  Wilhelm  Prankfvirthor 
Cannot  speak  English.  /.He  said  that  on  a Saturday  at 
the  end  of  April  1958  he ’was  in  his  bank,  and  an  employee 
was  sent  to  fetch  him  from  the  bank  by  Mr.  Schober,  who  had 
apparently  entered  his  office.  The  employee  came  to  the 
bank  to  fetch  the  Plaintiff,  and  he  went  back  to  his  office 
with  her  and  saw  Mr,  Schober.  Ho  did  not  hand  anything  over 
to  Mr*  Schober,  but  Mr.  Schober  must  have  appropriated  the 
things.  His  first  iivords  were  that  he  had  boon  appointed 
Commissary  Manager,  and  ho  asked  the  Plaintiff  to  hand  over 
the  keys  of  the  safe  of  the  business.  Ho  handed  them  over. 

He  said  It  was  not  as  easy  as  all  that,  I was  not  frighten^ 

od.  I am  not  a very  nervous  person";  but  he  said  that  when 
ho  showed  reluctance  to  hand  them  over  Mr,  Schober  took  up  an 
imperative  attitude  and  demanded  the  keys,  and  ho  then  went 
with  the  Plaintiff  at  once  to  the  bank  and  gave  orders  that 
the  business  accovint  was  at  once  to  be  blocked.  The  Plain- 
tiff said  that  he  v/as  told  that  he  had  nothing  further  to  do 
there,  and  that  ho  and  Paul  wore  to  remove  themselves  from 
the  premises  and  not  return  there  any  more. 

The  Plaintiff  said  that  Mr,  Schober  demanded  money 
from  him  in  the  first  conversation;  they  demanded  money 
without  stating  any  puiposes,  and  "they"  moan  the  Commissars. 

Mr,  Schovor  demanded  the  money  without  stating  any 
purpose,  Mr,  Schober  asked  him  what  was  the  religion  of  the 
office  staff,  and  he  replied  "Jewish",  and  then  Schober 
asked  him  what  was  the  religion  of  the  warehousemen,  and  ho 
said  Roman  Catholic",  Schober  at  once  gave  the  office 
staff  notice,  while  he  confii’med  the  warehousemen  in  their 
jobs.  All  this  took  place  about  an  hour  after  his  first 
interview  with  the  Plaintiff,  Mr,  Schober  took  over  on  the 
Saturday.  Mr,  Schober  had  not  conversation  with  the  Roman 
Catholic  warehousemen  in  the  Plaintiff's  presence,  but  after 
he  had  seen  them  ho  came  back  and  told  the  Plaintiff  that 
one  of  them  was  very  v/ell  disposed  towards  the  Plaintiff  and 
did  not  give  him  any  very  friendly  reply,  and  ho  was  a 
Social  Democrat,  but  on  the  other  hand  another  one,  who  was 
also  the  Plaintiff's  chauffeur,  declared  himself  to  Mr. 

Schober  to  have  boon  illegally  a National  Socialist,  and  Mr. 
Schober  thereupon  handed  over  the  Plaintiff's  keys  to  this 
employee  with  instructions  that  it  was  to  bo  ho  and  not  the 
Plaintiff  who  was  to  look  to  the  locking  of  the  doors. 

o i-  V Then  the  Plaintiff  said  that  one'  of  the  things  that 

Schober  did  was  to  pay  over  a sum  of  about '^1,500  marks  to  " 
this  mployoe,  Mr,  Schober  gave  ttio  order  that  this  should 

Plaintiff's  fUnds,  the 

Plaintiff's  money  which  ho  had  had  from  the  bank.  The 
Plaintiff  then  had  to  leave  his  office  premises. 

Mr,  Schober' s entire  attitude,  ho  said,  was  an 
aggressive  one,  Mr,  Schober  questioned  him  with  a view  to 
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getting  infoimation  from  him  which  would  enable  him  to  have 
him  arrested  at  once,  On  this  Saturday  it  was  difficult  for 
the  plaintiff  to  remember  whether  he  was  treatenod,  or  in 
what  manner.  Ho  went  through  so  much  that  he  could  not  re- 
member accurately  all  that  happened. 

Then  he  said  that  it  must  have  been  at  the  begin- 
ning of  May  1938  that  he  was  imprisoned.  In  point  of  fact  I 
think  it  is  agreed  on  all  hands  that  it,  was  on  the  12th  of 
May  that  ho  was  imprisoned.  Ho  said  'ttiat  he  saw  Mr,  Schober 
after  the  Saturday  interview  and  before  he  was  imprisoned, 
and  Mr,  Schober  asked  him  about  foreign  balances.  The 
Plaintiff  could  not  help:; seeing  him,  as  ho  lived  opposite  the 
business,  Mr,  Schober,  called  him  into  the  office  and  asked 
about  the  foreign  balanc.os.  after  ho  had  made  enquiries  in 
the  office  about  the  books,  Schober  asked  him  about  the 
balances,  and  the  Plaintiff  replied  that  he  did  not  concern 
himself  with  these  matters,  and  that  Mr,  Schober  should  ask 
his  son  Paul,  v/ho  was  then  in  Vienna, 

I may  say  here  that  Mr,  Paul  Prsnkfurthor  said,  and 
the  Plaintiff  also  said,  that  it  was  Mr,  Paul  Prankftirthor 
who  looked  after  all  foreign  businesses,  and  I think  indeed 
that  Mr,  Paul  Prankfiirther  went  rather  further  than  that  and 
said  that  his  father  was  more  or  loss  a figurehead  in  the 
business,  the  active  work  being  done  by  Paul  himself. 

Mr,  Schober  replied  that  if  the  Plaintiff  did  not 
give  him  an  answer,  ho,  the  Plaintiff,  would  make  the. 
acquaintance  of  "Lizzie",  which  was  a mocking  terra  for  a 
certain  prison.  To  that  the  Plaintiff  replied  that  ho  could 
say  nothing  more,  arid  that  Mr,  Schober  should  ask  Paul,  V/hen 

the  Plaintiff  was  lying  in  bod,  ill,  a detective  from  the 
Gestapo  sat  by  his  bod  and  questioned  him  for  hours.  He 
questioned  the  Plaintiff  about  the  credit  balances  abroad. 
There  was, one  detective  by  his  bedside,  but  ho  said  there 
must  have  been  more  outside.  The  one  by  his  bedside  always 
replied  that  if  ho  did  not  reply  in  full  detail,  then, 

Lizzie’,  Ho  gave  no  Information  about  the  foreign  balances. 

Then  the  Plaintiff  went  on  to  toll  me  about  how  ho 
Came  to  sign  a certain  letter,  to  vhlch  I shall  refer  later, 
and  said  that  he  did  so  by  reason  of  throats  made  by  a former 
employee  of  his,  who  was  married  to  a National  Socialist, 
and  was  friendly  to  him  down  to  the  time  when  Mr,  Schober 
took  over,  and  who  aftei*  that  changed  her  attitude  in  a very  ■' 
radical  respect,  Ko  told  me,  further,  that  notv;lthstandlng 
that  ho  signed  that  letter,  he  was  thrown  into  prison  and 
remained  there  for  a considerable  time,  about  three  months 
altogether,  except  for  one  interval  of  two  or  throe  days, 

Mr,  Shobor's  appointment  as  Commissar  v^as  not  in 
fact  dated  until  the  31st  of  May  1938,  but  it  was  made  under 
a decree  or  law  numbered  60,  which  was  issued  on  the  13th  , 
April  1938,  and  was  headodj  "Law  as  to  the  appointment  of 
official  administrators  and  official  control  officers",  and  it 
is  as  follows;  Section  1,  subsection  (1);  "Por  the  protection 
of  important  public  interests,  the  Reichs statthalt or  (Lord 
Lieutenant  for  the  Gorman  Reich)  is  empowered  to  appoint 
official  administrators  or  official  control  officers  for 
Undertakings  having  their  head  office  in  the  Province  of 
Austria,  Such  appointment  is  only  periiiissiblo  up  to  the  1st 
October  1938,"  — That  time  was  subsequently  extended  by  a 
later  decree  — "Administrators  or  control  officers  appointed 
up  to  that  date  can  continue  their  activities  after  that 
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subsection  (2)  is;  "Undortakinss  in  the  sense 
Law  shall  also  include  the  branches  in  Austria  of 
Forcen  undertaking.  Then  subsection  (3)  is:  "At  the 
ema^  of  the  competent  German  Reichs  Minister  the  measures 

hlmsäf?“"®’'®'’  ^ «n=ulta?Ln 


A A ■ *.  section  2j  subsection  (1)  is;  "The  official 

administrator  ^all  have  full  legal  powers  to  act  on  behalf 

+.U  ^^ring  the  period  of  administration 

authority  of  the  proprietor  of  the  undertaking  or,  if 

nrri  ^ juridical  person,  the  power  of  its 

officials^  to  act  on  behalf  of  the  undertaking  shall  be  in 
aeey ance. 


a subsection  (2)  io;  "if  the  undertaking  is  regis- 
tered  in  the  Commercial  Register  or  in  the  Register  of^ 

S thP  appointment  or  discharge 

official  administrator  must  bo  addressed  to  the 

® latter  shall  enter  the  appointment 

or  discharge  in  the  Register." 

«/■?  fv,  A-u  administrator  shall  sign 

'Administrator  in  virtue  of  the  Law  as  to 

ho  Appointment  of  Provisional  Administrators  and  Provisional 
Control  Officers,  Law  No.  80^938.  •'<  rnovisionai 

see  to  it  control  officer  shall 

see  to  it  that  the  business  operations  are  carried  on  in  a 

manner  consonant  with  the  public  interests.  Kls  orders  and 
eSrSd^Jutf"'"^^^^^  undertaking  shall  be 


of <=h  S ^ administrators  and  control 

^titled  to  suitable  romuneration,  which 
shall  be  fixed  by  tne  Reichsstatthalter,  The  amount  of  the 

c^acSf according  to  economic 
capacity  of  the  undertaking« 

j . . . Section  5 is;  "It  shall  bo  incumbent  upon  officinl 
administrators  to  use  in  the  conduct  of  the  undortaking  the 
care  exercised  by  a responsible  business  man."  ^ 


Section  6 is; 
virtue  of  the  foregoing 
undertaking."  Section 
with  other  persons,  has 
a managing  position  or 


The  cos  ts  of  measures  taken  in 
provisions  shall  be  borne  by  the 
7 is;  "Anyone  who,  by  himself  or 
taken  up  since  the  10th  March  193G, 
a supervisory  post  in  an  enterprise 


StS?  within Trt  =hall  notify  tho  Reichsstatt- 

Law  ■'  n“?  J"?  Into  force  of  this 

hfl  n ° if!  The  Rolohsstatthaltor  can  delegate 

his  powers  under  tins  law  to  a representative."  ^ 

into  9»  S’^^section  (1)  is;  "This  Law  shall  come 

SviLi^on  H f publication  and  shall  become 

invalid  on  the  date  to  be  determined  by  Decree  of  tho 

wl^  ■«'P  RPidtastatthluo?  U charged 

With  tho  carrying  out  of  tho  present  Law." 

including  signed  by  certain  Nazi  dignitaries, 

Seyss-Inquart,  and  was  promulgated  by  Scyss-Jnquart 
the  Reichsstatthalter  in  Austria.  ^ huui  u, 
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vinnnn  1958  Mr.  Paul  Frankfurther  left 

6th  of  May  a letter  was 

pJ^f^rtLr^  Defendants  signed  by  the  Plaintiff,  Mr.  Wilhclrr. 

^ Commissar,  Mr.  Rudolf  Schober. 

Inu  follows:  "I  beg  to^nfom  you  that,  as 

Heard  from  my  son,  my  Firm  has  been  placed 

Commissar.  No  dealing  v/i  th  my  credit 
th^  rnmrr,?^^^  3-ou  without  tho  consent  of  Mr.  Rudolf  Schober, 

Mr  legally  binding.  For  the  time  bei^ 

debit  IJr  l3  authorised  to  collect  from  you  to  the 

r iurv.  account  on  amount  not  exceeding  £20,  Yours 

faithfully,  V/ilheln  Frankfurther." 

letters  Plaintiff  In  evidence  said  that  he  signed  that 

* althougn  ne  did  not  write  it,  under  the  compulsion 

wh-:c'o  evidence  which  he  gave  pr^d  to 

the  HO-uPrcd,  the  compulsion  being  exercised  by 

anniv?na  cmployr.ient , and  whi  was 

of  th^  threatening  the  Plaintiff  on  behalf 

To«-,  Commissar,  who  had  evidently  become  her  master:  and  as 
notwithstanding  the  fact  that  he  signed  that  letter, 
put  into  prison  on  tho  12th  of  May,  ard  he  remained 
iQ?q  short  interval  of  a day  or  two,  until  March 

11  released  and  cane  to  England,  where  he  has 

fi^  ^ ??  leave  some  £10,000  to 

b1q*^^^  Austria,  and  could  only  bring  with  him 

his  clothing  and  some  furniture. 

A +.9^  10th  of  May  an  interview  took  place  at  tiie 

between  Mr.  Paul  Frankfurther,  Mr.  W.L. 
h^or,  and  a Mr.  Guy,  who  is  another  director  of  the  Defendant 
Company.  Lr.  Paul  Frankfurthor  could  not  at  that  time 

v/ell,  and  the  conversation  took  place 
partly  in  n.nglish  ^d  p^tly  in  Gorman.  ?<Ir,  Paul 

evidence  which  was  taken  on  commission, 
b^r«  firstly  that  he  told  Mr.  Exner  that  the  letter  which  I 

tte  letter  of  tho  6th  of  Maj^,  must  have  boon 

compulsion,  and 

Whnt  end  advised  Mr.  Exner,  to  do 

hat  he  could  to  get  out  of  Vierjia  the  goods  \ihich  he  then 
had  on  consignment  with  the  Plaintiff, 


Trr>nr,UA,r,+-v, cvldence  denied  that  Mr.  Paul 

either  of  those  things.  He  told  me  that 
Paul's  sole  worry  was  to  get  the  - - - 


of 


et^L??r.T  -- 


1‘-Ty» 

1'4J.  • 


on* 


Mr,  Guy  in  his  evidence  corroborated,  in  part  the 

as  hntnS?""-  inasmOc.? 

as  ne  cannot  understand  Germ  ~ 

weight  to  his  evidence  as  to 

from  his  evidence  as  to  what 


Germ.an,  I cannot  attach  very  much 


and  Mr^  Exnor  both  agree 
which  was  referred  to  in 


what  was  not  said,  as  distinct 
was  said,  Mr,  Paul  Frankfurther 


that  Paul  was 
the  letter. 


in  fact  given  tlie  £2o 


dqv<j  onH  Fr^kfurthcr  remained  in  London  for  some 

St  in  pretty  constant  touch,  I fancy,  with  Mr. 
v>  * ■^■'^ner  said  in  ovidence  that  during  that  time 

he  never  discussed  the  matter  of  his  goods  \^ich®were  on 

thS^nf?^£?  Vienna,  and  which  wore  apparently  worth,  as 
tho  Defendants  say,  something  like  £2,000,  and  as  the 
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Plaintiff  says,  something  like  £2,800.  He  says  that  he 
never  discussed  those  goods  with  Mr.  Paul  Frankfurther  all 
the  time  that  Mr.  Paul  was  in  London,  and  he  has  no  recollec- 
tion of  their  being  discussed  at  all#  Hr,  Paul  Frankfurther 
was  then  given  employment  by  the  Defendants,  and  he  v/ent  to 
Paris  on  the  Defendants  business. 

the  meanwhile  Mr.  Schober,  having  got  into  the 
saddle,  opened  up  communications  with  the  Defendants,  and 
certain  correspondence  developed.  On  the  14 th  of  May  Mr, 
Schober  wrote  to  tne  Defendants  informing  thoiu  that  he  was 
entrusted  by  the  authorities  with  the  administration  and 
m-->nagement  of  Messrs,  '/ilhclm  Frankfurther,  Then  he  raised 
this  question  of  the  £1,012,  and  raised  a query  upon  it  and 
certain  other  Itcm.s,  and  finished  up  by  sayingj  ”In  order 
to  be  able  to  continue  business  vdth  you  smoothly  I should 
like  to  clear  up  tne  questionable  items  and  I beg  you 
thvjrefcre  to  Icc  mo  hear  from  you  in  our  mutual  interests 
at  the  earliest  possible  moment.  Yours  faithfully.  The 
Commis sarian  Leader,  Rudolf  Schober." 

l’7th  of  May  the  Defendants  replied  and  in 
their  letter  they  dealt  with  the  matter  of  the  £1,012,  and 
Said;  Wo  understand  from  your  letter  that  you  are  now  in 
charge  of  the  business,  and  we  would  bo  eactremely  grateful 
if  ^ ou  could  use  your  best  endeavours  to  sell  as  much  of  our 
stock  out  there  as  quickly  as  possible.  You  will  quite 
appreciate  that  v/e  want  to  get  as  high  a price  as  possible 
for  our  goods,  but  if  it  is  a question  of  making  some 
slight  concession  in  price,  if  you  will  write  or  wire  us 
the  best  bid  you  can  get,  v/e  will  do  our  best  to  meet  you, 

"We  presuice  you  know  the  basis  on  which  we  did 
business  with  Messrs.  Frankfurther,  but  in  caso  you  are  not 
quite  sure  about  the  position,  it  is  as  follows;-  Messrs. 
Frankfurtiier  get  a comr.ilssion  of  3 per  cent.j  They  were  res- 
ponsible for  the  del  credere  of  the  customer,  that  is, 
that  the  goods  would  be  paid  for  j They  w ore  responsible  for 
all  Insurance  and  Freightage,  and  all  other  expenses;  They 
had  to  charge  their  buyers  for  all  charges  such  as  freight, 
etc.,  incurred  after  the  goods  loft  our  warchouso. 

"v/e  hope  you  will  do  your  very  best  for  us,  and  v/e 
on  our  part  v/ill  give  you  all  the  support  wo  can.  Wo  en- 
close herewith  a list  of  some  offers  wo  have  had  direct 
from  Madras  as  a guide  to  present  day  prices.  V/c  note  you 
v/ant  a complete  copy  of  the  account  as  from  the  3rd  April, 

We  are  having  this  typed  out,  tnd  will  endeavour  to  send  it 
on  to  you  in  to-morrow's  mail;  if  not,  we  will  send  it  off 
without  fail  on  Thursday  V/e  v/ill  do  all  we  can  to  facili- 
tate business,  end  look  forward  to  your  nows,"  Then  Messrs. 
Exner  wrote  to  Mr.  Paul  Frankfurther  on  the  19th  of  May 
enclosing  an  account. 

Then  Mr,  Schober  wrote  again  on  the  28th  of  May 
confirming  the  receipt  of  the  letter  of  the  17th  and  the 
account,  and  saying;  "With  respect  to  your  credit  balance 
with  the  firm  R,  Singer,  I bog  to  inform  you  that  this  firm 
applied  some  time  since  to  make  the  remittance;  they 
informed  me  today  that  they  expect  shortly  to  obtain 
permission.  As  you  v/111  have  already  gathered  from 
correspondence  and  telephone  conversations  in  the  matter  of  the 
inspection  of  the  ivffoirs  of  the  fimn  V/ilhelra  Frankfurther" 

— Then  he  refers  again  to  the  sum  of  £1,012. 

Then  he  says;  "Mr.  Frankfurther  expressed  to  me  the 
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inusn^icr.  to  liquidate  the  business,  and  i also  conaldor 
this  tne  best  in  the  prevailinc  circiams tances.  If  you  will 

TaSw  ?Lour'i:r  ronalning  ho'?o  b^ 

™id®u^d’Znh^?d?’°  of  the  ’Warehouse 

would  undoubtedly  be  effected  much  more  quickly.  As  you 

»ith  **’?  onSlosod  LJo- 

but  I hnS«  your  goods  is  proooodlng  quite  normally, 

J^ur  prllL!^  oonsidcrable  difficulty  In  obtaining^’ 

latino  likewise  find  oiolosed  Copy  invoice  ro- 

[rl^Lul  ^uPPliod  to  H.  Holder  ).Wlnhelm.  I note 

Credit  R i i*ccount  as  at  10th  Kay  1938  tliat  our 

wou?fhe^S^^°  I ^sume  that  you 

ould  be  interested  in  continuing  the  business  in  Vienna 

place  you  in  touch  v/ith  suitable 
tinuance'^nr^K'^''“'''''  v/hu.cn  v/euid  also  r.ake  possible  the  con- 
I SwMt  vn,fr>^  greater  Germany  without  friction. 

Schober”^  remain  Yours  etc.,  Rudolf 

essential  ^ postscript  that  he  finds  it 

later  om  ^ London  and  will  advise  them  of  the  date 

mav  snv  as  I am  dealing  with  the  correspondence,  I 

he,  told  me,  as  a friend  of  the  family, 

"n^or.  q4  Messrs.  Exner  in  the  following  terns* 

^ ' As  Solicitor  of  Herr  Wilhelm  Frankfurther  I have 

the  honour  of  informing  you  of  the  following.  The  commis- 

Schoh^r'^^H®?^  Messrs.  Wilhelm  Frankfurther  Herr  Rudolf 
Pelser  Accountant  Kerr  Diplom  Kaufmann  Gerhard 

to  you  with  the  consent  of  Herr  Wilhclra 
1‘ra^further  and  my  consent  with  the  purpose  of  solvine:  some 

to  give  these  gentlerden  all  information  they 
want  ^d  generally  to  treat  them  in  such  a wav  as  vou  would 

PccllvoJ?  Prankfur-thcr  cr 

poctively.  I beg  you  furtner  to  accept  and  treat  upon  all 

account  of  Messrs.  Wilhel^  Prank- 
nu-thor  so  far  as  is  necessary  for  their  stay  with  you.  Ln 
case  you  may  doubt  my  authority  I beg  you  to  refer  to  Herr 
Paul  Frankfurther  v/ho  will  confirm  my  authority." 

Lf  iri  his  evidence  told  me  that  in  point 

^ letter  was  completely  untrue^ 

I the  paragraph  into  the  draft'of 

/ the  letter  v/hich  whad  already  been  prepared,  hoping  that 

Messrs.  £^er  would  approach  Paul,  who  of  course  was  in 
London,  who  would  toll  them  the  true  DO'^ltlon  nf  orrm-T^c. 
warn  them  that  they  ought  to  lgno?e  tg^ioUor?  ^ 

/,  Hammerman  said  that  he  sicned  thiq 

/ pofslbly  cluifte  the 

rranifiurtnor  family,  not  unnaturally,  as  ho  himself  wa<!  o 

being  sent  to^^^rLon  af:'?!.  "“he“ 

the  13th  r’r onkfurther  on 

letter  ? ^ J ^^at  I need  read  that 

Londo^'  followed  by  a visit  by  Mr.  Schober  to 
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letter  savW^  '> wrote  again  on  the  4th  of  July  ^ 
leiJLer  saying.  I beg  to  confirm  the  contents  of  vour 

have  ^ ^ ^ greatly  interested  in  the  affair  and 

Firm  arrangement  for  the  purclnase  of  the 

greaii;  in  that  letter  he  said;  "You  woSld 

DOsSblo  fv,  at  the  earliest 

lov/ost  croscnt  pricos  fer  all  goods 

purchtsL"^  ^ connection  with  the 

which  Mr  pas®  37  to  Messrs.  Exner 

according  to  the t »/ith  German  Greetings,  Administrator 

according  to  tne  'Law  as  to  the  appointment  of  Official 

stt^fvf Office^^--f’^%Sat  lettefwas 
^ny  d5?aii!  ^ I need  refer  to  it  in 

j . ihen  on  page  38  of  the  correspondence  there  i<?  thr 
appointment  or  Mr.  Zauner  Commissar  in  the  plMe  or  to 

suiJabl^'rSm  th^t  J:-  August  193sf  so  that  p7e- 

«iehoh^r  onwards  Mr,  Zauner,  and  not  Mr. 

hober,  was  the  Commissar;  and  ono  may  not  be  too  cvnlcal 

JÄr  i^eoreo-tfr,^Ä°Äi:!  ' 

?°o"SSrthS  ‘p?LnS?r?f  Sfi^=‘ss^  “ UoLn.-^,. 

he  qoirt.  letter  is  on  pago  40,  and  in  the  course  of  It 

ne«,Q  w ^-v?  ^ ^ intention  to  buy  the  busi- 

hoMr^  fh^h^?  was  inpop  lb  le  for  me  as  administrator.  i am 
hoppg  that  I shall  obtain  shortly  the  so-Called  provisiennT 

in  my  o>m  nS:?r"==‘?Su 

plSiS®  pi°“hae““r^?l5e”'?usl“^Ls  if  ooL 

= the  agency  ror  your  rim„ 

o?^ipSffS38%il?  indicating  tharor?he"lnd 

a note  ir^hh^  r I.iapsty' s imibassador  at  Berlin  addressed 
a note  to  the  Gennan  Government  stating  that  His  Maio-tv'^ 
had  decipd  to  withdraw  His^Iaje sty's  L^gaSiSn 
replace  it  by  a Consulate  General,  and  ro- 
f exequatur  to  the  Consul-General, 
involved  rppnition  of  the  fact  that  Austria  had 
coasp  to  exist  as  on  independent  State  and  had  been  incor 
porated  in  the  German  Reich."  incor- 

^-r^  Mr,  1939  the  Defendants  wrote 

Pr,  irn,  3chober  saypg  that  they  understood  that  Mr,  Wilhelm 

under  the  impression  "that 

ti  tiS  Possession  of  certain  monies  to  which  they  are  en- 

region^of  C3  OOO  a clap  on  us  for  a sum  in  the 

thSt  ShMr  rnention  at  this  stage  of  course, 

'1  i aware  is  entirely  wit  hi 

.-  op  foundpion, . as  the  monies  which  wore  at  their  credit 

iSoieS  >ivo"sx“c11ocn 

as^omnlssnr  ^ pcorda.ip  with  your  own  instructions  acting 
from  us  find  nr,  ^n  actual  ppctice  you  yourself  purchased  goods 
payment.  apportionea  monies  from  the  balance  byway  of 

said  thflh  Tf  oP  the  Company,  who  gave  evidenco, 

said  that  it  was  ho  who  wrote  that  letter,  and  he  said  that 
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yicnna  stock"  had  been  omitted  from  this 

will  be  obli«ed^if  Messrs.  Exncr 

certain  points  ?h.  - c f"  precisely  upon 

which  they  ask%?r  SchoK  ^ out  a number  of  questions 
Frankfurther  r/A  to  answer  in  relation  to  Mr.  Wilhelm 

but  in  the  ordinn^^°^°  wont  out;  he  did  not  remember  it, 

sure  to  Sa\rect“7hrreftoJ 

arswerod 

>-ar^/:ing  Commissioners  and  Super- 
^ "'ll  ^iShts  and  obligations  of  the 

r^?uknlsri?''2äo"??  ontltlL^S 

pendentl?  ^"^^-^^°tions  for  the  firm  quite  inde- 

?equi?ä!’  The  fim  accounts  vdth  the  o;vner  was 

licencrA«t,Jr^o^  T its  industrial 

Commissar  until  July  t?^^  acted  as  Managing 

bv  Mr  vjqI  i-c\r*  7 ^ duties  were  then  taken  ovei* 

So  flrl^  “ “ I'Kluidator  was  appolntod  to 

^ , Then  later  on  in  the  same  letter  he  sovs«  "Pn-n  -<r<->n>> 

^id^ec  I may  add  that  my  duties  as  Managing  Director  of^ 

— 5.^  ™ -trank further  were  taken  over  in  July  1938  bv  Mr 
waiter  Zauner  and  that  towards  the  end  of  the^  loir  a Liqui- 

?Se  ^*y  oase'the  own e?  of 

arreft  Ld  . J^-o  owner  of  the  firm  was  under 

re?ulL?S  I ""  hi^^was  oarried  tlirough  quite 

sDQCifll  oha■^<:^r^  nothing  about  price  supplements  and  all 

special  abatements  or  discounts  would  be  payable  to  the 

liquidation  am  n^t^to  the  of 

conslg„.on^^r^^°^"  Tollnl"  bu?  ta'dtdTot' 

exception  of  a sum  of  £122  ln°Doco]SL  of 
19o8,  and  a fUrtner  sun  of  €207  in  January  of  1939  ?ha 

time  advice  frov. 

Plaintiffs  credit  bS^ce'^n  thci^°h  amounts  against  the 

SÄ".=  *TvÄS-£fS 

sÄrrHnSS^ 

tions  arlso"  Iho  facts  various  quos- 

(!r  Schohor!«^  I propose  first  to  consider  the  effect  of 
La;  80  tho  ??'  ^ Jommlssar,.  and  In  relation  to 

to  bo  oxtr«^t^r^i?^°f‘^°'’  arises  is;  "Was  It  intended 

In  ^ 1-0  ^ territorial,  or  was  it  intended  to  be  confined 

in  its  scope  to  Austrian  territory?".  conxinea 


The 


Decr^itself  is  silent  on  the  point. 
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him  dSlng’^^thryeara^SiS'^fo  Austrian  lav/  acquired  by 

ing  with  a.  3e  ffa  1 f -inm  i*.u  u I think  hö  was  work- 

thi  full  ri^t3  of  practice  with 

of  ■f'-ustrian  na  tionaH  * hecauae  he  was  not 

Sion  of  privfto  ?af  a provi- 

no  extra-territorial  efLct!  administrative  decree  having 

the  D3?enÄfanr*e%;d‘1?aftl1ed"?n  by 

rlstts  o^pt  aoL  deala ’„1th  thS 

point  o^  vLw  lt‘’^oSll~hfe^\-’, rte‘l;:L 

thu'^^terJi ^ ddpnTL^Mncl'usLn  upon 
further  into  tha  ^ ^ intend  to  go 

that  point  T hri  which  those  gentlemen  gave  upon 

throw'^^LJ;  ncJ  ar^lL°  »'“tit  mtJnded  t^^ 

6S3,  I think,  fron  a^oonridontLi°lnte  It  rather  emer- 
ment  which  the  Car-mano  inter-departmental  docu- 

44  or  thrco^wipoSce  ^ th’  ’^t  ^PPonra  on  page 

view  that  It  ^Sld  opSraio  o^  ‘hey  themaelvea  did  take  thf 

ru?t?rj?Mi’o°it‘io%trho^‘‘?h*®r“"^"  ^ Mäeovo?f  lt\e 
-fn°tfi"“?eiftJS:  oTrtnrrrttoitÄTil^IL 

branches?  to  businesses  vhich  had  foroign 

1-hiQ  Ahat..as_it  may  4_i  jirn  s atisf  led',  myself  that- 
this  _d^ee__was  c onf  Iscatorv  fh'-efiarahfÄ-J^öSTi^i^  ^ 

ob°ocrj,L°"to“nIbL"tL°0^^r®G°'‘^^  "tsol^,'"Kt‘?harits 

P°«"°nf‘*dlsjMi?l?r«er''u^  goper^y  but’onirof^Ma 

nV^?d*=rt\"?L%r  -s‘t1t'‘i^  ?h°:  Co^L^arr" 

finally  it  was  said^°fnd^aid^?^^?  the  business  assets;  and 
allowed  somethin?  ^ ^^at  the  Commissar 

the  PlaintS^a"fi^fJt^^>5°°?ne^?a-e"rS^! 

• R ino  sc h sä  id  thä  t d. ur  i nr  I^Itp  r\  i n»^  -i- u j 

a1t‘ror1h"i‘  P^pr'lrtor““; 

«r-t— - pTt^e!\-t“?^f^^-t 

Jtki  oterbSa'ln^lao^“  rich^dld"  Hl‘lor?a^reglSo  fo“ 

bocialist,  Cormunist  and  Catholic  enterprises. 


Ee  said 
Jewish 
namaly , 


Tho  Commissars  had  already  been  appointed  of 
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concerns  under  the  Schuschnigg 

regime,  but  these  had  to  

Commissars  to  t ake  their 
Decree  No,  60, 


, uut  these  had  to  go  vyhen  Hitler  arrived,  and“new 

place  were  appointed  under  this 


Decree  bears  a semblance  of 

■r,r>n¥o  * but  When  One  sees  vague  phrases  such  as  "for  the 
important  public  interests",  and  "carrying  on 

public ^ inters ^ manner  consonant  with  the 
loKislaM^n  entitled  to  enquire  what  manner  of 

legislation  it  really  wag,  and,  for  this  purpose,  to  see 
what  was  done  under  it.  ac,  tu  see 

it  Plaintiff.  Ho  told'nw 

tho  "condiisi-  deprivation  of  any  voice  in 

without^coLsnooi'^  business,  and  appropriation  of  its  assets 
leave  ultimately  by  permission  to 


could 


Dr. 

not 


Austrian  law  the  Commissar 
possible  sense  bo  regarded  as  an  agent  for 


Sohhber  was  the  statutory 
Stutc  to  act  On  hls  behalf,  "The  im- 
in  the  Decree  were  regarded  by  the 
"oSbi?c^?n?p  elimination  of  the  Jews,  and  the 

af  being  Inlerirtl"“  ® 

and  ^ambiguously  worded,  until  later  on^  and  from 
a series  of  laws' was  passed  for  the 
f^or^hi  expulsion  by  the  State  of  a man  bot?t 

np<jq  4 VV«  -irectlon  and  the  beneficial  ovmership  of  his  busi- 

t?oi  ti  the  “'l‘h  the  transfer  of  oon- 

fisiaUo^^^llMn“t’h^°^  °P  the  State,  Is  not  oon- 

flcult  ?S  kiow  "hi?  l"  “hd,  it  Is  dlf- 

Mr.  Lawson  cited  some  authority  for  the  pioroose  of 

ca?ToS®  happened  under  this  decree  was  lot  confis- 

”V-.  referred  me  to  the  case  of  Lepage  v.  San  Panin 
— ■ J®®  ostates  Ltd. , which  is  reported  in  1917  Weekly  ' 

^ ‘h®  °"ly  point  thai  eSgod  free. 

i??iitid  thi"Mt?i  **'®  English  court  over  Lre  ro- 

1-hf  p?  ®o^i^®rrod  upon  the  French  official  during 

eätodif^  n^p  very  much  the  position  of  the 

^ Property  in  this  country.  I do  not  think 

argued.  confiscation  emerged  from  the  case,  or  was 


Then 
Ethiopia  V 


he  referred  me  to  the  case  of  The  Bank 
_The  National  Bank  of  Egypt  . wCTBh 


of 


Tü'.;  I r wmen  is  reported  in 

1937  1 Chancery,  page  ol3,  and  there  again  I do  not  think 
any  question  of  confiscation  of  property  arose  . It  wa^  a 
case  Whore  a liquidator  was  appoLted  by  a government  wkläi 
fy  Majesty  as  being  the  GoveJS^Int  of 
Ethiopia,  and  all  that  Mr.  Justice  Clauson  (as  he  then  was) 
fhp  that  case  did  was  to  recognise  the  validity  of 


Neither  of  those  decisions  in  my  view  are  any 
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circumstances  of  this  case,  and  in 
ew,  as  I say,  this  decree  is  confiscatory  legislation. 

regarded  as  confiscatory,  our  Courts  will  recognise 

o^orce  it  here,  having  regard  to  Hi^ 

lettcr^vM^h^T^ha^^^*^"  indicated  in  the  Foreign  Office 

inroowor  in  An^r?  the  govern- 

ustria,  and  that  such  recognition  has  retro- 
active offoct. 

wfl«!  legislation  in  Law  No.  30 

CoSnc?l  which  was  laid  down  by  the  Privy 

po^ed  ii^893  a!^ Huntington  v.  Attrill.  which  is  re-'' 
ni  App^.al  Cases,  page  iou,  a case  which  was  do- 

had  not  become  as  much  a c- 

T----PZo  '"-Z’-’"''  -AV3  eine;  become  to  govornmunts  of  civil- 

expropriating  the  property  of  whole  scc- 
torv  witnout  compensation.  But  confisca- 

tho^s^^!^^  character,  though  not  strictly  penal  in 

rnimpV?  ^ Judicial  Committee  of  the  Privy 

defined  by  the  Judicial  Committee, 

caLs  fhow!^  laws,  as  many 

it  ^ number  of  authorities,  and 

than  fl  ro  ^ thorn,  or  more 

Countt  fnni  general  principle  which  our 

veSs  laws  was  laid  down  many 

ed  in  of_Z_olllott  V.  Ogden,  which  is  rep^rt- 

ot->  naL?  « ^ Blackstone  , page  lü3 , and  I only  want  to  r oad 
liverei  tho  Judgment  of  Lord  Loughborough,  who  dc- 

iawrof  °f  the  Court.  He  slid:  "T^ 'penal 

foreign  countries  are  strictly  local,  and  affect 
more  than  they  can  reach  and  can  be  seized  by  virtue 

all  Ms"’t?ansito^^'  passes  hither,  comes  with 

uso  sto^k  recover  money  hold  for  his 

:u,  °^  obligations  and  the  like;  and  cannot  be  affected 

h?s  lift  Proceedings  against  him  in  that  which  he 

exLnd"!'  the  limits  of  which  such  proceedings  do  not 

recognised  by  Lord  Justico 
ho  then  was  in  the  case  of  In  re  Ferdinand.  Rx- 
■"  of  Bulgaria,  reported  m 1921  1 Chancery,  paco  1Ö7 — It 

S^then^waO^  ^‘®^8ham  (Mr.  Justice  Maugham  as 

’'^ho  decided  the  case  of  In  re  Russian  pänk  fn>. 
Foreign  Trade,  reported  in  1933  Chancery  at  page  745. 

That  was  one  of  the  cases  where  it  was  sojeht  to 

credl?c  Petitioner  claimed'to  be  a 

thn  over  £23,000.  Expert  evidence  was  given,  and 

I ?eIuZt  = ‘hat  ths  Bank  had  cased  tS  exist  is 

4.  £ ‘^oci’303  made  under  the  laws  of  the  Union  of 
Soviet  Republics,  which  decrees  had  transferred 

iot  Government,  and  that  payment  could 

not  be  demanded  from  any  person  or  body  of  persons. 

oiif  Maughto,  as  he  then  v/as,  after  pointinj? 

terrltonJ?®  .}^?islation  was  not  in  terms  extra 

assert  that- Tne  Soviet  Government  does  not  Itsell' 

decrees  have  an  extra  ter- 
ccnslLi^n£^«J^4-Z  dealing  with  the  matter  which  I am 

th?  moment,  he  said  on  page  767:  "if 

debt  --  That  is  to^say,  the  petitioner's  debt  — 'was 
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^ opinion  that  it  was 

^^^®cted  bj^  tne  c>oviet  Iccislation,  evon  though  it  v;ay 
natl^nfl^n^«n°”  ^ Russian  subject  at  the  date  of  the 

the^ni?o«^  locality  must  be  taken  to  be 

w .oro  the  debt  v.as  in  the  ordinary  course  recovor- 

referred  to  certain  authorit ies  , and  he 
said.  The  decrees  in  question  could  not  according  to  our 
sffect  of  extinguishing  the  debt,  if^locally 
Thi-  transferring  it  to  the  Soviet  Republic. 

I think,  fron  the  decisions  of  Mr.  Justice  Hill 
to  Appeal  in  The  Jupiter  . It  is  interesting 

in  a ciT^^ni^  the  R.3.F.3.R.  itself 

bT-fh.^  April  12,  1922,  and  in  a circular  issued 

Conmissariat  of  Justice  to  a 11  District 

alaho%?  ^ are  set  out  in  the 

Judgnenc  of  Mr.  Justice  Hill  above  referred  to. 

cra-n,^  show  that  the  Soviet  Government  does  not  ro- 

decrees  as  having  anj-  extra -terri- 
even  as  against  Russian  citizens.  Moreover, 
Courts  have  never  entertained  the 
incurred  here  by  a foreign  corooration  per- 
to  carry  on  business  here  under  English  law  can  be 
discharged  by  a foreign  statute"  , 

of  ^ example  of  that,  to  the  case 

CoiT7?^?^f^ 11  ty  Assurance  Corporation  v . Sedgwick. 

says;  "It  may  be  observed  that  the 
Russian  legislature  in  relation  to  insurance 

those  in  relation  to 

private  banking  companies  at  any  rate  to  this  extent,  that 
tho  insurance  businesses  in  Russia  wore  nationalised  so  that 

companies,  so  far  as  Russian  statutes 

State  were  transferred  to  the  Russian 

• Court  of  Appeal  Lord  Justice  Sargant  in  his 

judgment  observed  as  follows;  'Nor  do  I think  that  the  posi- 

li  against  property  of  the  Rossia 

^ ? Company  hero,  such  as  debts  owing  to  them  from 
or  country,  is  altered  by  legislation  or  decrees 

Russian  sovereign  power  which  "nationalised"  the 

Rossia  Insurance  Company,  that 
is,  as  I understand  it,  purported  to  transfer  these  assets 

from  their  private  proprietors  to  the  Russian  nation  as  a 
vhole.  affective  as  such  legislation  may  be  within  tho 

^^®sian  territory,  it  cannot  determine  the  owner- 
ship of  property  locally  situate  in  this  country,  such  as 

debtors  hero;  see  Dicey,  Conflict  of  Laws, 
d edition,  page  310,  and  Lpcouturler  v.  Rev,  an  analogous 
case  with  reference  to  the  goodwill  of  a t?ide  mark  or  trade 
name  in  England'.  This  view  was  plainly  concurred  in  by 
lx)rd  Justice  Bankos  in  tho  same  case,  and  it  must  also  have 
been  accepted  as  correct  in  tho  House  of  Lords". 

In  tho  case  of  Banco  do  Vizcaya  v.  Don  Alfonso  do 
Austria,  roportoa  m 1935  1 King's  Bench  at  cage 
140,  wMch  arose  out  of  tho  confiscation  of  the  property  of 
King  Alfonso  by  decree,  Mr.  Justice  Lawrence  had  to  consider 
the  substance  of  the  right  sought  to  b.e  enforced,  and  v/hether 
s omorcement  would  directly  or  indirectly  involve  tho 
execution  of  a penal  law  of  a foreign  state.  Ho  cam.e  to  tl« 
conclusion  that  it  would  directly  or  indirectly  involve  tho 
execution  of  a foreign  penal  law,  and  that  tho  plaintiff's 
claim  failed. 
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inen  there  vv3.s  the  cü.se  of  Lorentzen  v#  Lvdden  and 
Compa-ny  , Limited,  reported  in  1942  2 King's  Bench » page  202 , 
where  F;r . Justice  Atkinson  considered  in  some  detail  the 
question -Of  the  confiscatory  character  of  legislation,  '"nie 
head-note  to  that  case  v/as  thist  "The  Norwegian  Government 
made  a decree  by  which  all  ships  registered  in  Norway  and 
situated  outside  the  area  in  Norway  occupied  by  an  enemy 
power,  and  owned  by  (inter  alia)  a company  carrying  on  busi- 
ness in  that  area,  w'ere  requisitioned  by  the  Norwegian  Gov- 
ernment, and  the  Norwegian  Minister  of  Shipping,  viho  was  in 
the  d ocree  called  'curator',  was  given  power  to  take  over 
ships  under  construction  outside  the  occupied  area,  and  ho 
was  stated  to  be  entitled  to  collect  claims  belonging  to  the 
owners,  and  to  enforce  such  claims  by  action.  The  decree 
provided  for  com.pensat ion  to  be  given  for  v/hat  had  been  taken 
under  cr.a  decree.  Acting  under  the  powers  conferred  by  ti;at 
decree  the  curator  brought  an  action  on  behalf  of  the  owners 
of  the  steamship  Tempo,  who  were  a com.pany  carrying  on  busi- 
ness in  Oslo,  against  the  defendants,  a firm  carrying  on 
business  in  London,  to  recover  damages  for  breach  by  them  of 
a contract  to  charter  the  steamship  Tempofor  the  carriage  of 
goods  from  Oslo  to  Leith,  The  defendants  by  their  defence 
denied  that  the  curator  had  any  right  or  title  to  collect 
claims  belonging  to  tho  ov/ners  of  the  steamship  Tempo 
or  to  enforce  the  alleged  claims,  and  said  that  the  Norwegian 
Government  couU  not  by  any  legislative  or  executive  act 
transfer  the  title  to  claims  or  other  property  situated  in 
England,  The  issue  as  to  the  title  of  the  curator  to  suo 
was  ordered  to  bo  tried  as  a preliminary  point.  Held,  that 
the  decree,  not  boing  of  a confiscatory  character,  had  an 
extra-territorial  effect  and  operated  to  pass  the  ownership 
of  the  cheso  in  action  which  \«s  situate  in  England  to  the 
curator  appointed  by  the  Norwegian  Government,  and  that 
therefore  the  curator  v;as  entitled  to  maintain  the  action", 

--  It  is  to  bo  observed  that  the  reason  why  the  learned 
Judge  came  to  the  conclusion  that  the  decree  v/as  not  of  a 
confiscatory  character  was  because  of  article  5 of  the 
decree,  which  expressly  provided  for  compensation  for  that 
which  would  bo  taken  over  pursuant  to  the  order, 

I-!r,  Justice  Atkinson,  after  pointing  out  that  "The 
situs  of  a debt  or  chose  in  action  is,  generally  speaking, 
the  country  in  which  the  debtor  is  to  be  found  and*  sued", 
and  after  referring  to  the  Russian  Bank  case  which  I have 
just  mentioned,  said  with  regand  to  the  judgment  of  Mr, 
Justice  haugham  on  the  point?  "It  is  impossible  to  construe 
that  passage  as  laying  down  a general  rule  of  law.  The 
learned  judge  was  dealing  with  Soviet  confiscatory  legisla- 
tion, and  with  the  effect  of  decrees  which  did  not  purport  to 
have  extra-territorial  effect.  I cannot  regard  his  decision 
as  one  governing  the  affect  on  a chose  in  action  in  this 
country  of  a decree  which  is  not  confiscatory  a nd  which  in 
terms  purports  to  deal  with,  and  deal  only  with  extra- 
territorial property.  Therefore  it  seems  to  me  that  there  is 
no  authority  which  has  been  cited  to  mo  which  prevents  me 
from  giving  effect  to  this  decree". 

Then  ha  sums  the  matter  up  at  the  bottom  of  page 
215  by  saying:  "It  seems  to  me  that  the  English  courts  are 

entitled  to  take  into  consideration  the  following  matters: 
that  this  is  not  a confiscatory  decree,  see  article  5 of  the 
decree,  that  England  and  Norway  are  engaged  together  in  a 
desparate  war  for  their  existence,  and  that  public  policy 
demands  that  effect  should  bo  given  to  this  decree.  To  sug- 
gest that  the  English  courts  havo  no  power  to  give  effect  to 
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a decree  making  over  to  the  Norv/egian  Government  ships  tinder 
construction  in  this  country  seems  to  me  to  be  almost  shock- 

At  any  rate  , vvhere  the  dictates  of  policy  are  so  plain, 
it  seems  to  me  tha.  follov/ing  that  Judgment  and  tho  Judgments 
referrei  to  therein  I amentitled  to  g ive  effect  to  the  de- 
not  confiscatory,  it  is  in  the  interests  of 

^ Policy,  and  it  is  in  accordance  with  the  comity  of 
plaintiff  ^ determine  this  issue  in  favoiir  of  the 

"Before  I leave  it,  I would  like  to  refer  to  the 
last  case  which  has  been  decided  on  the  point,  the  case  of 
Banco  de  Vizcaya  v,  Don  Alfonso  de  Borbon  Y Austria"  . Then 
no  sot  out  tho  facts  and  tho  decision,  and  he  said:  "It  was 
held  that  the  defendant  v/as  entitled  to  retain  them.  Why?  -- 
because  the  legislation  was  penal  in  character.  It  was  on  a 
par  with  confiscatory  legislation". 

Then  I was  referred  to  the  caso  of  Luther  v.  Sap:or , 
a decision  of  tho  Court  of  Appeal,  reported  1921  3 King's 
^nch,  page  532,  vhere  Lord  Justice  Bankes  at  page  541  re- 
erred to  the  fact  that  the  Russian  legislation  which  was 
there  in  question  must  bo  recognised,  this  being  necessitated 
by  the  recognition  by  His  Majesty's  Government  of  the  provi- 
slonal  Government  of  Russia  as  tho  then  existing  Government 
a fact,  apparently,  which  v/as  brought  out  between 
the  hearing  in  the  court  of  first  instance  and  the  hearing  in 
tho  Court  of  Appeal, 

Then  ho  said:  "Under  these  circumstances  the  whole 

aspect  of  tho  case  is  changed,  and  it  becomes  necessary  to 
consider  matters  which  were  not  material  in  the  Court  below, 
e rst  is  a question  of  law  of  very  considerable  import- 
--  namely,  what  is  the  effect  of  tho  recognition  by  His 
Majesty's  Government  in  April,  1921,  of  the  Soviet  Govern- 

facto  Government  of  Russia  upon  the  past  acts 
Of  that  Government,  and  how  far  back,  if  at -all,  does  that 
extend.  The  second  is  a question  of  fact, 
v/hethor  sufficient  evidence  was  given  to  establish  the 
identity  of  tho  Soviet  Government  now  recognised  by  His 
ajesty's  Government  with  the  Government  which  seized  and 
confiscated  and  soM  the  appellants'  goods".  That  point 

shortly,  out  of  the  fact  that  property, 
which  liad  been  seized  under  the  decree,  of  a Russian  subject 
in  Russia,  was  subsequently  soid  and  sent  to  this  countr^r  and 
claimed  by  the  true  owners  in  the  courts  of  this  country. 

^rd  Justice  Bankes  said:  "The  Government  of  this 

2 o .8 ^ language  just  quoted,  recognised 

Government  as  the  Government  really  in  possession 
Of  tho  powers  of  sovereignty  in  Russia,  the  acts  of  that 
Goverimont  must  be  treated  by  the  Courts  of  this  country  with 

due  to  the  acts  of  a duly  recognised  foreign 

Then  he  said  this,  at  tho  top  of  page  545:  "It  is 

necessary  now  to  deal  with  tho  point  made  by  the  respondents, 
that  the  decree  of  confiscation  of  June,  1918,  oven  if  made 
Z?  Government  which  is  now  recognised  by  His  Majesty's  as 

the  do  facto  Government  of  Russia,  is  in  its  nature  so  immor- 
ai,  and  so  contrary  to  the  principles  of  justice  as  rocop- 
nlsed  by  this  country,  that  the  Courts  of  this  country  ought 
not  to  pay  any  attention  to  it.  This  is  a bold  proposition. 
The  question  before  the  Court  is  not  one  in  which  tho  assist- 
nce  of  the  Court  is  asked  to  enforce  the  laiv  of  some  foreign 
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country  to  which  legitimate  objection  might  be  taken,  as  in 

Zj! LL°P2.  Kaufman  v.  Gorson#  The  question  before 

the  Court  is  as  to  the  title  to  goods  lying  in  a foreign 
country  which  a subject  of  that  country,  being  the  owner  of 
then  by  the  law  of  that  country,  has  sold  under  an  f ,o.b, 
contract  for  export  to  this  country.  The  court  is  asked  to 
ignore  the  law  of  the  foreign  country  under  which  the  ven- 
dor acquired  his  title  and  to  lend  its  assistance  to  pre- 
vent the  purchaser  dealing  with  the  goods,  I do  not  think 
that  anv  authority  can  be  oroduced  to  support  the  conten- 
tion" . 


Then  he  dealt  with  a certain  case,  and  he  said, 
five  linos  from  the  top  of  oago  54S!  "The  respondents' 
position  is  rendered  all  the  moro  difficult  from  the  fact 
trat  t'r.j  vendor  in  the  pr';;;;ent  case  is  a duly  recognised 
sovereign  state  whoso  law  conferred  the  title  which  is 
challenged.  Even  if  it  was  open  to  the  Courts  of  this 
country  to  consider  the  morality  or  justice  of  the  decree 
of  Juno,  1918,  I do  not  see  hov/  the  Courts  could  treat  this 
particular  decree  otherwise  than  as  the  expression  by  the 
de  facto  government  of  a civilized  country  of  a policy 
which  it  considered  to  be  in  the  best  interest  of  that 
country  • 

Lord  Justice  7/arrington  expressed  himself  much  to 
the  same  effect,  and  ho  said,  about  two-thirds  down  page 
548;  It  is  well  settled  that  the  validity  of  the  acts  of 
an  independent  sovereign  government  in  relation  to  property’- 
and  persons  within  its  jurisdiction  cannot  be  questioned  in 
the  Courts  of  this  country" . 

Lord  Justice  Scrutton  expressed  himself  in  this 
v/ay , upon  which  fv.r.  Lawson  placed  some  reliance;  he  said, 
at  the  bottcan  of  page  557:  "It  remains  to  consider  the  argu- 

ment that  the  ünglish  Courts  should  refuse  to  recognise  the 
Soviet  legislation,  and  titles  derived  under.it  as  confis- 
catory and  unjust.  This  was  based  on  the  general  principle 
stated  by  Mr.  Dicey  in  his  work  on  the  Conflict  of  Laws  that 
English  Courts  v/ill  not  enforce  a right  otherwise  duly  ac- 
quired under  the  law  of  a foreign  c ountry  ....  (3)  where 
tho  onforcement  of  such  ri^ht  is  inconsistent  with  the 
policy  of  English  law,  or  with  the  moral  rules  upheld  by 
English  law,  or  v/ith  the  maintenance  of  English  political 
institutions',  V/hen  this  is  expanded  later  in  the  same 
work,  the  only  head  applicable  to  this  case  is  'Inconsist- 
ency with)  'Morality',  that  is,  as  supported  by  English 

Courts.  There  are  very  few  Instances  in  which  this  principle 
has  been  applied". 

Then  he  referred  to  one  or  two  cases,  and  then  at 
the  bottom  of  page  558  he  said:  "But  it  appears  a serious 

broach  of  international  comity,  if  a state  is  recognised  as 
a sovereign  independent  state,  to  postulate  that  its  legisla- 
tion is  'contrary  to  essential  principles  of  justice  and 
moralit:/-».  Such  an  allegation  might  well  with  a susceptible 
foreign  government  become  a casus  belli;  and  should  in  my 
view  be  the  action  of  a Sovereign  throuA  his  ministers, 
and  not  of  the  judges" . 

Then  there  was  the  case  of  Princess  Palev  Ol^a  v. 

Weisz  and  Others,  which  is  rep  cr  ted  in  192Ö  1 k”ing's  Bench 
at  page  718,  which  was  to  all  intents  and  purposes  to  the 
same  effect  as  the  case  of  Luther  v.  Sag  or. 

Then  finally  I was  referred  to  the  case  of  the 
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United  States  v 


-Belnont,  reported  in  31  United  States  Re- 
a decision  of  the  Supreme  Court,  I do  not 


ports,  pap;e  324, 

^io®o  t hat' in  detail,-because  it  seems  to  me 

no  ^ M ®P®eial  case«  It  was  a case  where  a debt 

wing  in  ilew  York  to  a Russian  national  came  within  the 
scope  of  the  operation  of  the  Soviet  confiscatory  legisla- 

assigned,  together  with  other  propcsrty,  by  the 
mont°fo^n?n^^^n  1°  United  States  Government,  such  asslgn- 
Governments®  ^ international  compact  between  the  two 

Judgments,  the  majority  Judgment  and  the 
Tiw  * both  held  that  notwithstanding  any  state 

1 w of  policy  the  assignment  must  be  recognised  as  valid. 

pains  to  point  out  that  they  were  nvi  b 
question  of  beneficial  ovmsrship ,“^and  noth- 
c^3o^?h^  oith-r  of  the  judgments  which  would 

which  as  far  as  I know 

nonsT  ? ^ Observed  in  America  as  in  this  country,  that 

cenSra^hA^infn®''  2^  co^iscatory  legislation  will  not  in 
fiiT.iQ^-5  SO  far  as  regards  property  within  the 

courts  vAiicharo  asked  to  enforce  it.  I 
thi'U^  special  case  in  this  sense,  that  the  whole 

International  bargain  between  the 
Soviet  Republic,  and  the  decision  was 
founded  upon  the  conclusion,  as  was  stated  in  tho 

an  inf  * that  no  state  policy  can  prevail  against 

an  international  comjact  such  as  was  there  involved, 

fn  mo  ^^°so  authorities,  it  seems 

fhn  arises  in  the  following  way;  On 

the  assi^ptlon  that  Decree  No,  80  had  extra- territonial  of - 

5'^^*  Schober  became  entitled  under  such 
decree  to  the  credit  balance  in  London  standing  in  tho  books 

London^’"aA/?hnJ*f2^J  firm's  name  in 

were  cntitlod^p^H Defendants  say  that  thev 
t^wh^?  do  Schober's  direction  as 

setMn^  balance,  and  they  in  Tact  did  so  by 

^ against  the  proceeds  of  their  roods 
so^and  and  that  they  accordingly  did 

2?  discharge  themselves  of  the  credit  balanco 

accordingly , 

f^oA  appear  to  me  that  any  of  the  author i- 

to  V?  I been  referred  gives  the  least  support 

and^the  Plainf?rr  they  all  show  that  as  between  Mr.  Schober 

the  Cl^lm2  n?  J would  not  recognise  or  enforce 

tho  claims  of  Mr.  Schober  under  decree  No.  80  to  the  property 

M?  P Courts  would  r^cogniL 

® title  to  property  in  Austria  acquired  by  virtue 
of  the  decree,  or  his  rights  of  control  in  relation  to  such 
y>  conferred  by  that  docroo,  even  though  such  proper- 
mLrS  ®^J®®<l^®^tly  transferred  over  hero,  but  in  my  judg- 
ment Rir.  Schober  v/ould  appeal  in  vain  to  the  Courts  of  this 

wmS^^L"^°  establishing  his  clal^  ?o  prUrty 

tio?!  always  had  been  situate  within  the  ju^isdic- 


s-v  ® conclusion  I would  merely 

thl  appear  (although  I do  not  rely  upon  it  as 

T,  reported  but  only  shortly  nantioned), 

th  t Mr.  Justice  Simonds,  as  ho  then  was,  took  a viev/  of  tho 
passed  in  relation  to  the  Sudotenland  similar 
to  that  which  I have  expressed,  the  case  being  mentioned  in 
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Vo^une  190  of  the  Law  Tlmos  Journal  on  page  54;  but  ae  i 
suy  , I do  not  place  reliance  upon  it  because  the  facts  do 
not  appear,  I do  not  know  v/hat  precise  forn  was  taken  bv 
the  decree  v/nich  the  learned  Judge  had  there  to  consider* 

Now,  I have  gone  into  all  this  bocausc  it  v/as  elab- 
orately argued,  but  it  seens  to  no  that  a shorter  way  of 
dealing  with  the  point  and  arriving  at  the  same  result  is  to 
say  that^there  is  no  shadow  of  evidence  which  has  been  ad- 
duced bci.  ore  no,  cither  oral  or  in  any  document  that  is  evi- 
dence agaimt  the  Plaintiff,  that  Tir.  Schober  ever  did  give 
any  directions  at  all  to  the  Defendants  to  allocate  the  bal- 
anco  in  the  way  that  they  did,  and  failing  evidence  of  such 

Defendants'  caso  based  upon  such  directions 
obviously  loses  its  foundation, 

hr,  üxner  gave  seme  evidence,  de  bono  osso , of  a 

Schober  when  Mr,  Schober  v/as 

in  London,  in  v/hich  Mr,  Schober  had  said  that  Mr,  Exnor  could 
goods  in  Vienna  if  Mr,  Schober  had  transmitted  to  him 
horo,  that  is  to  say,  the  credit  balance  in 

evidence  on  the  point  which  was 
forthcoming,  and  in  my  view  it  is  not  enough* 

Then  a subsidiary  point  was  raised,  saying  that  the 
evidence  was  that  by  Austrian  law  the  Defendant!  would  ob- 
tain a discharge  by  paying  Mr*  Schober*  Well,  perhaps  they 
could  obtain  a discharge  in  that  way,  but  personally  I am 
unable  to  see  how  this  affects  a claim  made  by  the  truo 
Owner  in  this  Court;  and  moreover,  Messrs*  Exnor  did  not  pay 
Mr*  Schober,  but  they  paid  themsolves*  They  still  teve  th- 
money  in  hand,  ^ 

next  point  is  whether  the  Defendants  are  on- 

letter  on  pago  24  of  tho  correspond- 
oncQ,  tho  lot  ter  oi  the  6th  of  May  which  I have  already  read, 
which  was  written  by  Mj7,  Wilhelm  Prankfurtter,  as  he  said, 
under  compulsion,  as  authority  by  thj  Plaintiff  Mr.  Frank- 
further  to  treat  Mr.  Schober  as  the  Plaintiff's  agent, 

I have  read  that  letter  on  page  24  of  the  corres- 
pondence, the  letter  of  the  6th  of  May,  and  as  far  as  I can 
see  on  the  question  of  construction  it  does  not  authorise  or 
purport  to  authorise  tho  Defendants  to  act  upon  the  solo 
direction  of  the  Commissar,  but  at  the  most  it  HEroly  indi- 
cates that  any  direction  given  by  Mr*  Frankfurther  requires 
also  the  consent  of  Mr*  Schober* 

u.  matter  is  confirmed  by  the  letter 

which  Mr*  Plammorman  wrote,  which  is  to  be  found  on  page  32  of 
the  correspondence,  in  v/hich  he  informs  Messrs*  Exner  that 
herr  Rudolf  Schober  and  the  Accountant  Herr  Diplom  Kaufmnn 
Gerhard  Polser  are  coming  to  you  with  the  consent  of  Herr 

consent",  and  so  on.  Well,  if  in 
fact  Messrs.  Exner  were  entitled  to  regard  Mr.  Schober  as  bo- 
ing  the  agent  of  Mr,  FrarJefurther , and  as  having  the  solo 
authority  to  deal  with  Mr.  Frankfurther ' s business,  neither 
the  letter  of  the  6th  of  May  nor  tho  letter  of  tho  1st  of 

K®»^^crman  are,  in  my  view,  in  tho  least  consist- 
ent with  any  such  vlow, 

14.  observed,  further,  that  apart 

aitogethSr  rrom  thaj,  the  lettor  of  the  6th  of  May  on  pa-ic 
ö4  is  more  of  a communication  of  a fact  than  the  creation  of 
an  agoncy , and  it  informs  tho  Defendants  of  what  in  fact  has 
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been  happening,  namely,  that  the  firm  has  been  placed  under 
the  control  of  a Commissar. 

Then  Kr.  Upjohn,  on  behalf  of  the  Plaintiff,  further 
said  that  in  any  casG^  evon  if  that  was  not  ths  ripiit  view^ 
it  certainly  did  not  authorise  Messrs.  Exner  to  deal  in  a dif- 
ferent manner  with  Mr.  Schober  from  the  matter  in  which  they 
had  been  accustomed  to  deal  with  Mr.  Frankfiü?  ther , namely, 
allov/ing  and  authorising  Mr.  Schober  to  sell  goods  without 
transmitting  the  proceeds  of  sale  to  London, 


The  point  VÄS  also  raised  that  Messrs.  Exner  cannot 
rely  upon  this  letter  because  of  duress,  namely,  the  fact 
that  it  is  clear  that  Mr,  Frankfurther  wrote  it  under  compul- 
sion, and  as  the  result  of  threats.  Mr.  Faul  Frankfurthur  in 
nis  evidence  said  that  ho  told  Mr.  Exner  on  the  10th  of  May 
that  it  had  been  written  under  duress,  and  Mr.  Exner  denied 
that.  Thus  a conflict  of  uvidenco  upon  this  point  arises, 
and  also,  indeed,  a conflict  of  evidence  on  ottior  points 
arises,  and  the  question  of  credibility  therefore  has  to  bo 
considered. 


The  credibility  of  Mr,  Paul  Frankfurther  was  assail- 
ed on  certain  grounds.  It  was  said  that  Mr.  Hammerman  in  his 
evidence  said  that  he  was  constantly  in  touch  by  letter  with 
to.  Paul  Frankfurther,  and  Mr.  Paul  Frankfurther  denied  it,  to. 
Paul  Frankfurther  saying  that  Mr,  Hammerman  did  not  write  to 
him,  I do  not  propose  to  refer  to  the  passage  in  question  in 
the  evidence  of  Mr.  Paul  Frankfurther > but  it  seems  to  me 
that  it  is  at  least  equivocal,  because  it  seems  to  me  that 
the  person  to  whom  Mr.  Paul  Frankfurther  was  referring  in  his 
evidence  väs  not  Mr,  Hammerman  at  all,  but  was  Mr,  Exner, 

That  I think  is  the  way  in  which  \ should  have  read  that  evi- 
dence, upon  a close  study  of  it;  but  at  all  events,  it  does 
not  seem  to  me  to  be  a very  formidable  point,  nor  does  tho 
next  point  upon  \iiiich  Mr.  Paul  Frankfurther  was  assailed  seem 
to  me  to  be  a very  formidable  one,  namely,  that  he  said  that 
his  firm  was  never  in  debit  to  the  Defendants  in  April  1937, 
when  it  was  subsequently  transpired  that  it  v;as  . 

I think  those  are  tho  principal  matters  upon  which 
it  was  suggested  that  the  evidence  of  Mr.  Paul  Frankfvir ther 
ought  to  be  treated  with  s oms  suspicion,  but  as  I say,  I do 
not  think,  myself , that  it  amounts  to  very  much.  It  is 
quite  true  that  I did  not  have  the  advantage  of  seeing  Mr. 

Paul  Franlcfurther  in  the  witness  box,  which  I should  have 
liked  to  have  had.  On  the  other  hand,  I did  have  tho  advant- 
age of  seeing  Mr.  Exner  in  tho  witness  box,  and  I frankly  say 
that  the  manner  in  which  ho  gave  his  evidence  did  not  im- 
press mo  vory  favourably  in  some  respects.  It  seemed  to  mo 
that  he  desired  to  give  the  impression  that  he  was  actuated 
at  all  times  sole  ly  by  a desire  to  help  the  Plaintiff  and 
that  he  gave  little  thovight  to  his  own  interests;  that  he 
was  adopting  everywhere  a policy  of  appeasement  throu^ou.t, 
with  a view,  as  he  said,  to  keeping  the  Commissar  "sweet"  for 
Mr.  Frankfurther *3  sake.  Having  seen  Mr.  Exner  I find  it  dif- 
ficult to  believe  that  his  business  interests  were  subordin- 
ated quite  so  completely  to  Mr.  Frankfurther ' s v/elfaro  as  ho 
gavo  me  to  understand. 


Apart  from  that,  there  are  two  matters  which  im- 
press mo  a little.  In  the  first  place  I do  not  bolluve  that 
he  never  mentioned  to  to,  Paul  Frankfurther  the  goods  in 
Vienna  in  May  1938.  Mr.  Exner  told  mo  that  his  firm  was  a 
small  fixmi.  Tho  goods  in  Vienna  wore  undoubtedly  of  some 
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value.  His  visit  to  the  Conoul  in  April  had  shov/n  that  he 
v/as  apprehensive  about  their  safety,  and  his  case,  which  I 
must  mention  later  on,  that  the  credit  balance  in  London  was 
at  his  insistence  tobe  treated  as  security  f or  his  goods  in 
Vienna,  are  all  considerations  which,  in  conjunction  with 
the  troubled  conditions  in  Vienna  , which  v/ero  known  to  him, 
show  that  his  goods  were  a matter  of  consequence  to  him,  and 
make  it  inconceivable  to  my  mind  that  he  should  not  have 
mentioned  the  goods  to  Hr,  Paul  Frankf urthor , v/ho  was  fresh 
from  the  scene,  and  should  not  have  discussed  them  with  him. 

Secondly,  there  is  the  question  of  this  £1,012  in- 
voice , v/hich  I have  already  mentioned.  It  appears  on  page  6 
of  the  correspondence,  and  Hr.  Paul  Frankfurthor  said  that  it 
was  a wholly  fictitious  transaction.  It  puroorts  to  bo  a 
■tnP_  forma  invoice  for  10  bales  of  5,000  skins*,  for  a total 
sum  of  £1,012,11,  2d,  Mr.  Paul  Frankfurthor  said  that  it 
was  fictitious,  and  it  was  to  e nablo  him  to  get  permission 
to  send  money  to  the  Defendants.  Mr.  Sxnor  denied  this,  and 
said  that  the  invoice  covered  actual  goods  which  Mr,  Paul 
Frankfurther  saw  at  their  London  warehouse,  and  in  respect 
of  which  he  asked  for  an  invoice  to  be  sent  to  him, 

I find  it  difficult  to  accept  Mr,  Sxner’s  evidence 
as  to  this,  for  two  reasons,  firstly,  that  it  was  ^iholly  in- 
consistent with  the  postscript  to  the  letter  of  tho  11th 
September  1937  which  appears  on  page  8 of  the  correspond- 
ence, a letter  from  Mr,  Paul  Frankfurthor,  which  is  to  this 
effect:  "Dear  Mr,  Guy,  Please  will  you  not  forgot  to  send  mo 

tho  involco  for  which  I asked  you  last  Saturday  for  approxi- 
mately £1,000", 

Why  Mr,  Paul  Frankfurthor  should  ask  for  an  invoice 
for  £1,000,  and  not  for  "an  Invoice  for  tho  goods  I ordered"  , 
if  Mr.  Exner's  account  of  the  matter  is  true,  it  is  difficult 
to  understand.  But  further  than  that,  Mr,  Exner  was  present 
at  the  cross-examination  of  Ms?.  Paul  Frankfurthor,  in  v/hich 
ho  was  cross-examined  in  regard  to  this  matter  on  the  foot- 
ing that  the  transaction  was  a fictitious  one,  of  the  same 
typo  as  certain  other  transactions  v/hich  were  admittedly  not 
altogether  what  they  appeared  on  the  surface  to  be. 

On  the  whole,  I am  only  a bio  to  accept  the  evidence 
that  Mr,  Exner  ^ve  before  me  with  some  measure  of  reserve, 
and  althou^  it  is  not  necessary  for  deciding  tho  question 
of  alleged  authority  in  the  letter  of  the  6th  of  May,  i think 
it  probable  in  the  extreme  that  Mr,  Paul  Frankfurther  did  tell 
Mr,  Exner  of  his  belief  of  the  circumstances  in  which  tho  let- 
ter v/as  written,  and  I am  not  greatly  impressed  by  tho  fact 
that  Mr,  Paul  Frankfurthor  acted  on  tho  letter  to  tho  extent 
of  receiving  the  £20  and  that  ho  did  not  claim  the  balance  of 
the  credit. 

As  to  tho  latter  point,  it  is  to  be  observed,  first- 
ly, that  Mr,  Paul  Frankfurther  was  hoping  to  be  taken  on  by 
tho  Defendants,  as  in  fact  ho  was,  and  secondly,  that  ho  wa-s 
only  an  agent  and  had  no  right  to  demand  tho  balance. 

The  next  point  is  this:  Mr,  Exnor  says  that  the 

credit  balance  was,  in  some  way  which  he  described,  agreed 
to  be  regarded  as  a security  for  the  goods  on  consignment  in 
Vienna,  Ho  said  in  evidence:  "Paul  always  liked  to  have  a 
lot  of  goods,  and  wo  are  not  a big  company,  and  we  could  not 
afford  to  havo  a lot  of  goods  there  unless  we  had  authority. 

We  made  this  plain,  and  said  that  if  ho  wanted  more  goods  he 
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r.ust  provide  cover.  That  was  the  subject  of  discussion  be- 
tween Paul  and  nyself  , The  preliminary  f igiure  which  was 
fixed  and  agreed  to  was  that  it  should  be  not  more  than 
£2,000  worth  of  roods  not  covered.  If  there  was  £4,000 
worth  of  goods  there  should  bo  £2,000  cover".  Ho  said  that 
by  way  of  illustration.  The  figure  of  £2,000  was  an  approx- 
imate figure. 

Then  he  said  in  cross-examination  that  when  Mr,  Paul 
Frankfurthor  cane  to  soe  hir.  on  the  10th  of  May,  they,  Messrs. 
Exner,  did  not  owe  the  balance  in  London  to  P’rankfur'ther , but 
it  was  covered  by  goods,  and  Fran  kfurt  her ' s would  not  have 
had  that  quantity  of  goods  unless  Exner ' s had  cover  in 
London,  It  was  not  a case  of  credit,  but  it  was  a case  of 

cover.  The  poney  was  there  to  secure  a certain  anount  of 

goods.  Mr.  £.xner  supposed  that  ho  had  a credit  ■//Ith  P'rank- 
lurther's  in  Lonaon,  but  it  was  cover,  a credit  to  cover 
goods. 

Mr.  Paul  Frankfurther  in  his  evidence  said  that  the 
question  of  cover  never  arose  at  all,  Mr,  Lawson  says  that 
there  is  no  explanation  of  the  presence  of  the  credit  bal- 
ance in  London  except  to  provide  cover  at  Exner ’s  request, 
it  being  conceded,  he  said,  on  both  sides,  that  it  was  at 
Exner ’s  request  that  the  balance  was  built  up. 

For  my  part  I think  the  arrangement  was  a very 
nebulous  one.  Mr,  Exner  has  not  satisfied  mo  at  all  that  a 
definite  arrangement  for  legal  security  or  a legal  charge 
was  ever  made,  and  it  is  obvious  that  the  onus  was  upon  him 
to  do  so. 

It  is  to  bo  observed  that  either  the  arrangement  v/as 
not  in  being  in  April  1937,  when  there  was  a largo  debit 
balance  against  Messrs,  Frankfurthor,  or  it  was  ignored.  I 
think,  as  Mr,  Upjohn  indicated,  that  the  true  explanation  of 
the  matter  was  this,  that  the  Plaintiffs  were  very  willing 
to  got  money  to  e.ngland,  and  Messrs,  Exner  vrero  very  w llllag 
to  have  it  here.  It  wsls  , as  ho  said,  always  satisfactory  to 
people  forwarding  goods  to  have  the  money  over  hero,  and  it 
would  be  available  for  counterclaims  or  loss,  and  in  that 
sense  it  might  be  treated  as  security. 

But  I am  quite  clear  that  the  evidence  does  not  es- 
tablish any  definite  security,  or  agreement  for  security,  in 
the  legal  sense,  over  and  beyond  the  general  feeling  of  se- 
curity that  Messrs,  Exner  would  iindoubtedly  fool  at  having 
money  of  tbje  Plaintiffs  over  hare  under  their  eye,  and 
available  in  case  of  need. 

Then  comes  the  question  of  insurance,  that  is  to 
say,  the  liability  of  the  Plaintiff  for  insurance  of  the 
goods  on  consignment,  and  as  to  this  there  are  only  two  re- 
ferences in  v/rlting,  the  first  being  in  the  original  agency 
letter  of  the  13th  December  1933  , v/hich  I have  already  read, 
whoro  the  respons ibili  ty  f or  insurance  on  the  part  of' the 
plaintiff  is  expressed  to  be  "To  see  that  they  are  oroparly 
insured  against  all  risks",  and  also  the  endorsements  which 
appear  upon  the  or o forma  invoices.  There  is  one  of  those 
to  bo  foiind  on  the  2 5th  February  1938,  on  page  17  of  the 
correspondence,  which  Mr.  Exner  said  was  to  bo  found  in  all 
the  pro  forma  invoices.  The  endorsement  is:  "Our  own  goods 

on  consignment , you  to  bo  responsible  for  safety,  insurance, 
otc." 


Mr,  Lawson  relies  upon  the  generality  of  the  phrase. 
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uses  this  matter  as  a shield  against  the 
DT  Plaintiff  is  seeking  to  make.  He  says  that 

cne  Plaintiff  v/as  under  contractual  obligation  to  Insure  the 
property  against  all  risks;  that  he  failed  to  do  so,  and 
therefore  the  Defendants  have  a claim  for  breach  of  con- 
tract which  they  can  set  off  against  the  Plaintiff's  claim. 

says  that  the  goods  on  consignment  were  lost  to 
tno  Defendants  whon  the  Commissar  took  over  the  business, 
and  ho  further  says  th  .t  the  Defendants  wore  entitled  to 
minimise  their  loss  by  dealing  v/ith  the  Commissar  in  the 
which  they  did  deal  with  him.  The  Plaintiff  says 
that  all  risks"  is  confinod  to  commercial  risks. 

I'Tok/ , It  ic  to  ÖO  noted  tl'.at  the  point  only  arises 
upon  the  hypothesis,  which  in  my  view  is  a sound  hypothesis, 
that  nr  Schober  was  not  acting  as  agont  for  Mr  Frankfurthor , 
but  as  agent  for  the  Reich,  and  that  the  Defendants  had  no 
authority  from  Mr  Frankfurthor  to  treat  Mr  Schober  as  I.o* 
Fra^f urther ' s authorised  agont;  and  on  this  footing  the 
Plaintiff  says  (and  so  far  as  I know  ho  says  truly)  that 
tho  Defendants  have  not  proved  that  they  have  suffered  dam- 
age; and  if  they  have  suffered  damage  it  v/as  their  own  act 

which  caused  the  damage,  by  their  authorising  a third  par  tv 
to  sell.  O' 


point  of  fact  it  would  appear  from  the  evidence 
given  by  I.ü?  Paul  Frankfurthor,  and  I think  it  is  a fact, 
that  the  property  was  sold  at  a price  in  excess  of  tho 
original  invoico  price;  but  at  all  events  it  was  sold  on  tho 
express  instructions  of  the  Defendants,  by  a third  party,  who 
was  not  tho  agent  of  Frankfurthor ' s,  and  who  v/as  not  in  any 
sense  of  Mr  Frankfurthor ' s selection, 

Messrs  Exnor  authorised  and  instructed,  in  so  far  as 
thoir  instructions  wore  necessary  or  required  by  tho  Com- 
missar, tho  Commissar  to  sell  tho  goods,  and  ho  sold  them. 
Then  Messrs  Exner  apparently,  as  far  as  I am  aware,  never 
tried  to  got  tho  proceeds  to  this  country,  except  in  so  far 
as  Mr  Exnor  asked  Schober  to  lot  him  have  tho  proceeds, 
and  Vbc  Schober  said?  "I  will  let  you  have  tho  proceeds,  but 
I must  have  the  balance";  but  Messrs  Exner,  instead  of  tak- 
ing any  active  stops  beyond  that,  wero  content  to  resort  to 
tho  credit  balance  which  they  hold  against  tho  Plaintiff  in 
London. 


if 


As  far  as  I am  av/are  they  made  no  attempt  to  get  tho 
goods  back  from  Vienna,  I am  unable  to  say  exactly  what  took 
place  with  regard  to  this  matter,  but  Mr  Paul  Frankfurthor 
said  that  ho  did  suggest  that  thoy  should  try  to  got  them 
back;  but  bo  that  as  it  may,  it  seems  to  me  that  tho  loss, 
Messrs  Exnor  suffered  loss,  was  duo  to  thoir  authorising  a 
third  party  to  sell  tho  goods,  on  terms  which  did  not  bind 
tho  third  party  to  transmit  the  proceeds  to  London  in  any 
sense,  and  under  which  terms  Messrs  Exner  did  not  seek  to 
compel  the  third  party,  namely,  Mr  Schober,  to  transmit  tho 
proceeds  to  London,  but  as  I say,  thoy  resorted  to  tho 
credit  balance  instead, 


if  that  is  a risk",  I am  quite  prepared  to^-say' 
that  It  is  not  a risk  within  the  words  "all  risks",  whi^ 
comes  within  the  document  referred  to  on  page  1 of  tho  cor- 
respondence, or. under  the  endorsement  on  tho  pro  forma  in- 
voice, Tho  Defendants  did  v/hat  thoy  thought  proper,  and 
what  thoy  thought  was  most  advisable  in  their  interests. 
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and  to  secure  their  interests,  and  if  in  fact  they  got  no 
money  from  *.Ir  Schober,  that  was  a risk  which  they  had  to 
take  at  the  time,  and  agc^inst  which,  in  my  judgment,  they 
are  unable  to  hold  the  Plaintiff  responsible. 

Then  there  comes  tho  question  of  interest  on  the 
balance  in  London.  Mr  Paul  Frankfurthor  says  that  ho  thinks 
five  per  cent,  was  agreed  from  time  to  time  on  tho  balance. 
The  ovidonco  of  Mr  Exnor  was  that  there  was  an  agreement 
merely  to  pay  one  sum  in  sottloinont  of  a particular  dis- 
pute, and  that  one  sum  was  roforrod  to  on  page  9 of  tho 
corrospondonco  in  a letter  of  the  31st  of  December  1937, 
whore  Mr  Wilholm  Frankfurthor,  or  rathor,  Mr  Paul  Frank- 
further  on  his  behalf,  notified  Messrs  Exnor  that  "In 
accordance  v;ith  tho  Agroement  made  during  Ilr  Paul  Frank- 
further 's  visit  to  you  I have  debited  your  account  with 
£B.10.  Od.  for  intorost".  It  is  to  bo  obsorvod  that  tho 
Plaintiff  novor  paid  interest  when  tho  balance  was  against 
him,  ho  novor  credited  tho  Defendants  with  intorost  when 
tho  balance  v/as  against  him,  and  in  my  viow  ho  has  not  made 
out  any  definite  agroomont  for  the  payment  of  intorost 
apart  from  that  one  particular  stun  which  appears  on  page  9 
of  tho  corrospondonco.  I think  tho  arrangement  was  vague, 
and  it  would  bo  vinsafe  for  mo  to  hold  that  the  Plaintiff  has 
made  out  any  agreement  as  alleged.  That  being  so,  tho 
Plaintiff  says  that  ho  ought  to  have  interest  under  section 
3,  I think  it  is,  of  tho  Law  Reform  (Miscellaneous  Provis- 
ions) Act,  which  entitles  tho  Covrt,  or  authorises  the  Court, 
to  give  interest, 

Mr  Lawson  says  that  this  is  a matter  of  discretion, 
but  it  ought  not  to  be  exercised  against  the  Defendants  in 
this  case,  because  they  have  not  had  their  own  goods,  nor 
had  they  in  their  possession  the  proceeds  of  the  Commis- 
sar's sales;  and  further  they  say  that  the  Plaintiff  was 
dilatory  in  bringing  tho  action  on  for  trial,  and  lot  it  go 
to  sleep. 

With  regard  to  tho  latter  point,  it  is  quite  obvious 
that  the  evidence  of  Mr  Paul  Frankfvir ther  was  essential  in 
this  matter,  and  his  history  was  that  aftor  getting  over 
here  the  V/rit  was  issued  on  the  21st  of  July  1939,  ho  went 
to  America  in  Docembor  of  that  yoar,  and  there  ho  joined 
tho  United  States  Army,  and  remained  in  it  and  was  not  de- 
mobilised until  1943. 

I think,  therefore,  that  the  apparent  delay  in 
bringing  the  action  on  for  trial  is  explained  and  justi- 
fied by  the  absence  of  Mr  Paul  Frankfurther,  and  so  far  as 
the  question  of  the  Defendants  not  having  either  the  money 
or  the  goods  is  concerned,  I cannot  myself  see  how  tho 
Plaintiff  can  be  blamed  for  that,  Thoy  had  tho  balance  duo 
to  them  in  London,  and  if  tho  Defendants  adopted,  as  they 
did,  a course  which  soemod  good  to  thorn  and  which  seemed 
calculated  to  preserve  tholr  interests,  namely,  a sale  of 
their  property  in  Vienna  and  tho  allocation  to  themselves 
in  payment  for  those  goods  of  tho  balance  in  London,  and 
if,  as  I find,  that  course  is  not  a valid  course  as  against 
tho  Plaintiff,  then  the  Defendants  alone  are  to  blame.  I 
think  that  intorost  should  bo  paid  on  the  sum  which  may  bo 
found  to  bo  duo  from  tho  Defendants  to  tho  Plaintiff,  as 
from  tho  10th  of  May  1938  until  tho  Ordor  in  this  action, 
and  I propose  to  give  thorn  that  interest  accordingly, 

Thon  tho  final  point  in  the  whole  of  this  complicated 
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litigation  relates  to  the  question  as  to  whether  the  Plain- 
tiff was  right  in  saying  that  he  had  got  not  only  :.n  agency, 
out  on  exclusive  agency  from  the  Defendants,  I.lr  Paul  Frank- 
further  said  that  there  was  an  arrangement  mado  subsequently 
to  the  letter  on  page  1 of  the  correspondonco  for  the  ex- 
clusiveness of  the  agency.  Mr  Exnor  denied  it. 

Hero,  again,  it  is  truo  that  tho  Defendants  seem  to 
have  paid  commission  to  tho  Plaintiff  on  sales  to  old  cus- 
tomers of  tho  Defendants,  but  what  tho  precise  arrangements 
between  the  parties  v/cro  I really  do  not  know.  It  is  clear 
that  Mr  Paul  Frankfurthor  knew  of  some  transactions  between 
the  Defendants  and  their  customers  and  mado  no  complaint 
and  claimed  no  commission. 

An  instance  of  that  appears  on  page  9 of  tho  corroa- 
pondcncc,  whore  tho  matter  of  Munk,  v/ho  v/as  mentionod  in 
tho  proceedings,  a customer  of  tho  Defendants  in  Prague, 
v/as  raisod  and  discussed  in  a letter  from  Frankfurthor  ’ s to 
Exnor ' s. 


On  the  whole,  I do  not  think  the  Plaintiff  has 
proved  his  case  upon  this  point.  The  matter  v/as  a matter 
of  discussion,  it  may  be,  many  years  ago,  and  vague  dis- 
cussions, and  perhaps  understandings  were  reached  on  tho 
matter,  but  I do  not  think,  myself,  that  there  was  really 
any  definite  contract  that  the  agency  should  bo  an  exclus- 
ive agency,  and  upon  that  point  I find  against  tho  Plaintiff. 

I think  that  covers  it  all,  Mir  Upjohn.  Upon  that, 
v/hat  is  it  that  you  say  you  are  entitled  to? 

MR  UPJOHN:  Upon  your  Lordship's  judgment  I would  ask  your 

Lordship  to  look  at  tho  Statement  of  Claim,  and  I submit 
that  I am  cntitlod  to  judgment  for  tho  sum  of  £2,258.19.111. 
That  is  agreed. 

MR  JUSTICE  ROfffiR:  I do  not  know  whether  that  sum  is  agreed, 

MR  UPJOHN:  Oh,  yes,  my  Lord, 

MR  LAWSON:  Yes,  my  Lord,  it  is  agreed  as  being  the  sum  shov/n 

on  tho  10th  of  May, 

MR  JUSTICE  RÖMER:  Very  well. 

MR  UPJOHN:  Your  Lordship  said  that  I should  have  interest, 

but  your  Lordship  did  not  say  at  what  rate, 

MR  JUSTICE  ROIvTER:  V/ould  you  say  3—1/2  per  cent.,  or  4 per 

cont, ? 

?<!R  UPJOHN:  In  the  case  of  a commercial  transaction,  my  Lord, 

I should  have  thought  it  v/ould  bo  4 per  cent, 

MR  JUSTICE  ROR^ER:  V/hat  do  you  say,  fJlr  Lawson? 

MR  LAWSON:  I am  in  your  Lordship's  hands  about  it.  Interest 

rates,  of  course,  have  gone  down,  and  have  been  down  over 
since  1940.  Tho  basis  of  it  is  that  tho  Defendants  had 
tho  Plaintiff's  money  in  their  business,  which  in  one  sense 
of  course  they  had,  because  they  used  that  money;  and  I 
should  have  thought  that  a rather  lower  rate  of  interest 
than  what  one  would  expect  on  a commercial  risk  would  bo 
tho  proper  rate  in  this  case. 
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MR  JUSTICE  ROFi/IER;  It  doQs  not  come  into  the  Order. 

MR  UPJOHN:  No,  my  Lord,  either  it  is  so,  or  it  is  not.  I do 

not  think  I need  ask  your  Lordship  for  any  other  leave  ex- 
cept liberty  to  apply  for  the  account  in  respect  of  trans- 
actions after  the  31st  of  March.  Then  I ask  your  Lordship 
for  the  costs  of  the  action,  and  I ask  your  Lordship  to  dis- 
miss the  Counterclaim  with-  costs. 

MR  JUSTICE  RÖMER:  You  are  not  going  to  have  tho  costs  of  tho 

issue  as  to  exclusive  agency. 

MR  UPJOHN: ^ That  is  a very  small  matter,  ray  Lord,  and  occupied 
very  littlo  time.  The  substantial  point  hero  was  v/hethor 
tho  transactions  with  Mr  Schober  bound  mo,  and  that  dopondod 
upon  tho  lot tor  of  tho  24th  of  May  and  what  happonod  on  tho 
6th  of  May,  and  it  meant  a lot  of  ovidonco  about  that. 

MR  JUSTICE  HOLER:  It  is  quite  clear  that  you  aro  entitled  to 

tho  general  costs  of  the  action. 

MR  UPJOHN:  Yes,  my  Lord. 

MR  JUSTICE  ROr^ER:  It  is  only  that  one  issue,  and  I dare  say 

the  Solicitors  can  agree  some  small  deduction  in  regard  to 
that,  but  strictly  speaking,  if  they  cannot  agree  it,  the 
Taxing  Master  will  have  to  certify  the  costs  relating  to 
that. 


MR  UPJOHN:  The  complication  of  sotting  off  one  issue  in  tho 

Taxing  Office  really  becomes  more  expensive,  very  of ton, 
than  paying  no  attention  to  it,  and  of  course,  one  gets  into 
those  difficulties  as  to  v/hothor,  if  you  aro  going  to  toko 
off  one  issue,  you  aro  entitled  to  take  off  part  of  tho 
general  costs  of  tho  action  as  well.  I submit  that  at  tho 
most  tho  Defendants  can  have  tho  costs  of  that  ono  issue,  and 
no  part  of  tho  general  costs  of  the  action;  but  I ask  your 
Lordship  to  say  that  it  is  such  a trivial  matter,  and  so 
little  timo  was  given  up  to  it,  and  no  docvimonts  v/oro  put  in 
ovidonco  about  it,  that  really  tho  costs  incurred  by  it  v/oro 
so  small  that  no  attention  should  bo  paid  to  it. 


MR  LAV7S0N:  lily  Lord,  on  tho  question  of  tho  costs  of  tho  issue 

upon  which  tho  Defendants  havo  succeeded,  I should  have  sub- 
mitted that  tho  proper  Order  was  for  tho  Dofendarfc  s ..to  havo 
tho  costs  of  those  issues,  namely,  tho  interest,  which  is 
small,  and  tho  question  of  exclusive  agency.  As  to  that 
latter  issue,  I hoard  what  my  loarnod  friend  said,  that  it 
was  a minor  point,  but  quite  a lot  of  evidence  was  directed 
to  it,  and  a certain  amount  of  discovery  was  equally  direct- 
ed to  it,  so  that  there  aro  obviously  some  costs  relating  to 
that  issue,  and  I ask  your  Lordship  that  the  Dofondants 
should  havo  those  costs  as  against  tho  Plaintiff. 


MR  JUSTICE  ROI.ER:  Tho  trouble  is  that  ono  gots  into  such  awful 

complications  if  ono  gots  tho  costs  of  some  small  issue  sop- 

the  Taxing  Mastor.  I shall  give  you  some- 
thing, but  I was  wondering  whether  tho  Solicitors  could 
agree  upon  a sura. 


® LA.VSON.  I think,  my  Lord,  judging  from  certain  nods  of  tho 
^ 300,  that  tho  Solicitors  soom  to  bo  of  the  viev/ 
that  thoy  probably  can  agreo  about  it. 


MR  JUSTICE  RÖMER:  I think  I shall  havo  to  put  tho  Order  in 
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strict  form,  and  say  that  thoso  costs  shall  be  taxed  and 
certified  separately,  if  not  agreed. 

LAV/SON:  Yes,  my  Lord,  if  not  agreed.  Then  they  can  bo  tax- 

ed if  necessary,  but  I imagine  that  it  will  not  bo  necessary. 

^TR  JUSTICE  RÖMER:  Then  you  arc  to  have  the  costs  of  thoso 

issues . 

MR  LAWSON:  If  your  Lordship  pleases.  Now, 'upon  tho  general 

matter,  your  Lordship  v/ill  approciato  that  tho  Defendants 
would  like  to  have  an  opportunity  of  considering  and  being 
advised  upon  your  Lordship's  judgment,  and  I would  ask  your 
Lordship  to  say  that  there  should  bo  a stay  of  execution  for 
21  days,  and  a stay  thereafter  if  notice  of  apeeal  is  given 
v/lthin  21  days. 

MR  JUSTICE  RÖMER:  If  it  is  diligently  prosocutod, 

MR  LAV/SON:  Yos,  my  Lord,  that  would  go  without  saying. 

MR  JUSTICE  ROr®R:  That  v/ould  bo  right,  v/ould  it  not, 

Upjohn? 

MR  UPJOHN:  There  will  bo  an  opportunity  of  considering  your 

Lordship's  judgment,  and  of  courso  wo  cannot  say  that  an 
appeal  would  bo  frivolous,  because  important  issues  aro  in- 
volved, but  I would  ask  your  Lordship  to  say  that  it  should 
be  a term  of  any  stay  that  the  monoy  should  bo  brought  into 
Court,  or  be  paid  into  tho  joint  names  of  tho  Solicitors 
v/ithin  21  days,  or  something  of  that  sort,  because  wo  do  not 
want  to  pursue  our  romodios  in  some  other  court.  I am  not 
suggesting  liquidation  would  ensue,  but  still,  it  is  a risk 
that  we  should  have  to  consider.  V/o  do  not  v/ant  to  have  to 
pursue  ovu?  remedios  here  and  thon  find  that  v/c  arc  taking  a 
dividend  in  some  liquidation,  I do  not  say  that  it  v/ould  bo 
so,  but  I think  this  is  a case  in  which  wo ‘ought  to  bo 
secured.  Your  Lordship  knows  what  tho  position  is,  and  I 
suggest  that  tho  monoy  ought  to  bo  paid  into  Court, 

MR  JUSTICE  RÖMER:  It  would  be  satisfactory  if  it  were  put  into 

an  account  in  the  names  of  both  Solicitors? 

MR  UPJOHN;  Yes,  my  Lord. 

MR  JUSTICE  RÖMER:  That  would  be  fair,  would  it  not,  Wk*  Lawson? 

MR  LAWSON:  Yes,  my  Lord,  I think  that  woilLd  be  very  fair,  I 

woxild  not  resist  that  at  all, 

MR  JUSTICE  RÖMER:  When  can  that  be  done? 

MR  LAWSON:  I would  ask  your  Lordship  to  put  it  in  this  way, 

that  there  will  bo  a stay  for  21  days,  and  thereafter  if 
notice  cf  appeal  bo  given  and  duly  prosecuted  diligently,  on 
condition  that  in  that  event,  that  is  to  say,  if  notice  of 
appeal  is  given  and  the  stay  is  continued,  the  monoy  is  to 
bo  put  into  a joint  account  in  tho  names  of  the  Solicitors 

for  both  parties,  I think  wo  can  agree  about  tho  terms  of 


UPJOHN:  I think  so. 

MR  JUSTICE  RÖMER;  Very  well,  there  will  bo  a stay  of  execution, 
provided  that  notice  of  appeal  is  given  within  21  days,  and 
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cn  condition  that  if  notice  is  given  the  money  shall  be 
brought  into  the  joint  names  of  the  Solicitors  within  21 
days. 

MR  UPJOHN:  My  Lord,  I think  it  might  be  desirable  in  this 

case  that  my  learned  Junior  should  sign  a minute,  because 
there  are  a number  of  matters. 

MR  JUSTICE  ROI.IIR:  Yes. 

MR  UPJOHN:  And  my  learned  friend  Mr  Lawson  will  approve  it. 

I.'iR  JUSTICE  RÖMER:  Very  well,  then,  that  will  deal  with  that 

point. 

."R  l.J/SOl.';  If  your  Lordship  pleases. 
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THE  YELLOW  FLAG 


medical  man  aboard  the  ship  was  being  smitten  by  some 
dread  disease,  whilst  all  the  other  passengers  remained  in 
good  health  and  unaware  of  his  plight  ? If  this  was  the 
case,  who  would  minister  to  his  needs  ? The  thought  did 
not  bear  contemplation,  but  nevertheless  Carter  went 
below  to  take  his  temperature. 

The  thermometer  read  102  degrees  even  when  he 
shook  it  down  and  repeated  the  procedure.  The  bare 
vibrating  walls  of  his  cabin  cell  gave  him  no  comfort  as 
he  stared  glassily  around.  Anxiously  he  retired  to  bed 
with  a good  stiff  dose  of  aspirin  laced  with  M.  and  B. 
tablets  which  were  the  only  suitable  things  he  could  find. 
Fitfully  he  slept  with  the  relentless  throbbing  of  the  ship’s 
engines  in  his  ears.  The  sweat  rolled  off  him  as  the  vessel 
ploughed  relentlessly  onward  into  the  night. 

When  he  awoke,  he  knew  at  once  that  the  fever  had 
left  him.  The  brilliant  sunlight  streamed  through  the 
port-hole  of  his  cabin  as  he  rose  and  carefully  negotiated 
his  way  to  the  wash-basin  for  a shave.  He  was  imme- 
diately aware  as  he  approached  the  mirror  of  a marked 
smooth  swelling  of  his  right  cheek,  extending  below  the 
ear.  There  was  no  doubting  that  the  swelling  could  only 
be  mumps  which  he  had  somehow  missed  as  a child.  How 
embarrassing  yet,  in  a way,  what  a relief  he  felt.  His 
feelings  were  really  quite  mixed.  However  would  he 
explain  such  a swelling  to  any  of  the  passengers  on  the 
ship. 

He  need  not  have  worried,  however,  for  everyone 
seemed  so  bent  on  pleasure  that  no  one  had  time  to  con- 
template the  Ship’s  Surgeon’s  facial  asymmetry.  More- 
over, few  would  have  suspected  mumps,  which  is  more 
commonly  associated,  in  the  lay  mind  at  least,  with  a 
bilateral  swelling  of  the  face.  The  only  person  in  fact  who 
did  notice  anytlüng  wrong  with  him  was  the  Huddersfield 
industrialist’s  wife,-  who  passed  the  comment  that  the 
Doctor’s  glands  looked  swollen,  and  he  should  know  better 
than  to  stand  on -an  open  deck  in  the  evening  breeze 
without  wearing  a suitable  muffler. 
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As  the  days  of  the  cruise  wore  pleasantly  on  for  the 
passengers,  the  facial  discomfort  and  swelling  ol  the  young 
doctor  began  to  resolve.  There  was  still,  however,  some 
residual  swelling  which  would  be  present  when  they 
docked. 

There  was  sadness  on  board  as  the  ship  approached  th( 
home  port  early  one  morning,  eight  days  after  she  hac 
left.  The  end  of  the  cruise  was  in  sight.  The  ship  slowec 
down  in  the  river  opposite  the  port.  The  officers  anc 
seamen  scurried  about,  and  the  passengers,  forever  inter- 
ested in  new  activities,  looked  upwards  as  an  officei 
supervised  the  hauling  aloft  of  a yellow  flag. 

“What  is  that  flag?”  queried  the  lady  from  Hudders- 
field of  her  more  knowledgeable  spouse. 

“That  is  the  Yellow  Flag,”  he  said.  “It  is  a flag  that 
must  be  flown  by  any  ship  coming  in  from  a foreign  port,” 
he  continued. 

“It  may  only  be  lowered  when  the  Ship's  Surgeon  has 
certified,  and  the  Port  Health  Authorities  are  satisfied, 
that  there  is  no  infectious  disease  aboard  shi|)!” 
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THE  CORNER-TURN  OR  . . . 
ZHIVAGO  IN  HARVARD 

By  Walter  Frankford 

WHEN  I leave  Room  77  of  the  Hull  Guildhall  on 
Monday  nights  I find  it  difficult  to  decide  if  every 
man  is  a story  unto  himself,  or  if  there  is  a pattern  which 
stamps  the  few  for  the  Elite,  and  leaves  no  room  for  the 
Anti-Hero.  My  ideal  modern  anti-heroes  are  the  Good 
Soldier  Schweyk  and  Dr.  Zhivago. 

The  years  1922-24  were  unsettled  ones  in  .Austria,  but 
young  people  do  not  seem  to  notice  the  aftermath  of  a 
revolution,  nor  the  approach  of  another  one.  Not  even 
when  a Russian  boy  joined  a class  of  sixteen-year  olds. 
He  had  walked  across  the  frontier  with  his  family  from 


70  THE  CORNER-TURN  OR  ..  . ZHIVAGO  IN  HARVARD 

Odessa  in  southern  Russia  and  come  to  live  outside 
Vienna.  He  soon  spoke  German  well  and  settled  down 
among  us.  It  was  a state  school,  open  to  everybody;  one 
boy  was  a Count,  a Thun-Hohenstcin  of  the  ancient 
imperial  aristocracy,  but  most  of  us  belonged  to  the 
“petite  bourgeoisie”  who  did  not  grasp  that  we  were  at 
the  end  of  a line,  and'  certainly  never  imagined  that 
leaving  one’s  native  country  could  ever  be  our  in- 
escapable fate. 

The  Russian  boy  must  have  been  poor,  but  somehow 
one  never  thought  of  asking  him  to  one’s  relatively  well- 
stocked  home.  His  tales  of  Russia,  the  Revolution,  or 
Russian  literature,  which  he  knew  well,  were  listened  to 
with  interest,  but  with  no  concern.  It  was  another  world, 
another  race,  which  did  not  touch  us. 

.\t  the  same  time  a girl  had  joined  our  class.  In  1922 
.Austria  decided  to  catch  up  on  modern  education  and  to 
break  nominally  with  the  real  clerical  tradition  which 
opposed  co-education.  A few  girls  were  allocated  to  boys’ 
schools.  There  was  not  much  preparation  for  co-education 
and  the  best  that  could  be  done  wa.s  to  place  the  girls  in 
the  front  row  and  treat  them  like  boys.  Our  girl  was  a 
provincial  maiden,  who  had  moved  to  the  capital  because 
her  father  had  become  a Deputy.  She  looked  rather 
colourless,  quiet,  blonde  with  that  peculiar  plaited  Ger- 
manic hair-style,  and  an  absent-minded  look. 

The  Russian  boy,  Alex,  had  those  burning  intelligent 
eyes  which  penetrate  people  and  knowledge.  After  a few 
weeks  he  told  the  form-master  that  he  could  not  see  the 
blackboard  very  well,  and  thus  came  to  sit  next  to  Erika, 
the  girl  from  the  Alpine  province. 

I was  not  aware  that  they  took  any  more  notice  of  each 
other. 

.After  leaving  .school  he  studied  economics  at  the 
University  in  Vienna,  an  odd  choice  in  a poverty-stricken 
and  bankrupt  country.  Once,  one  of  his  fellow-students 
told  me  that  he  was  the  best  student  of  his  year,  but  had 
no  chance  with  his  Marxist-Russian  background. 
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In  the  years  that  followed  I lost  coruacl  with  him.  I 
often  wondered  if  the  holocaust  had  swallowed  him  up, 
like  most  of  my  contemporaries. 

Recently  I worked  for  some  months  in  Camden,  New 
Jersey,  and  lived  at  the  Walt  Whitman  Hold.  That  is  the 
only  poetic  aspect  of  this  town,  which  stands  as  the  living 
example  of  Galbraith  s “Affluent  Socict\’  e.g.  private 
affluence,  but  public  squalor.  Howev'er,  ilierc  is  a good 
library  in  Philadelphia,  across  the  Delaware  river  and  I 
spent  many  evenings  there  glancing  at  books.  Such  com- 
pilations as  the  American  and  the  English  Who's  Who 
cannot  be  compared;  almost  anyone  who  will  make  an 
attempt  to  be  mentioned  can  find  a place  in  the  American 
publication.  Perhaps  that  is  a good  thing.  One  must 
really  wish  to  be  known  in  order  to  get  known,  and  why 
wait  until  an  invitation  comes  to  qualily  (or  the  Elite. 
At  random,  like  reading  the  London  Telephone  Directory 
on  the  Desert  Island,  not  looking  really  for  anything,  I 
came  across  the  name  of  my  erstwhile  ehiss-mate. 

It  was  he  all  right,  with  a great  career  as  an  educator, 
a real  academic,  who  had  been  (or  some  \ ears  a full 
Professor  of  Economics,  with  a Chair  at  Hai'vard  Univer- 
sity.  The  notice  also  mentioned  that  he  was  married  to 
the  Austrian  girl  who  had  been  his  neighbour  on  those 
peculiar  and  uncomfortable  benches.  I would  have 
thought  they  were  not  really  conducive  to  ihe  beginning 
of  a life  partnership. 

I wrote  him  a letter;  as  always,  extravagani  and  full  to 
the  brim  with  enthusiasm,  he  phoned  me  early  next 
morning  at  the  Walt  Whitman  Hotel,  and  1 visited  him 
in  his  home  in  Shady  Hill,  Cambridge,  Ma.ss. 

It  was  not  difflcult  to  pick  up  the  threads  and  to  bridge 
the  years.  He  had  become  a handsome  middle-aged  man, 
living  an  un-American  life  with  no  gadgets,  but  books  in 
the  living-room,  in  the  study,  informed  about  everything. 
He  did  not  try  to  impress  me  when  he  told  me  of  his  time 
in  England  when  he  stayed  at  All  Souls,  Oxford,  and  at 
Cambridge.  His  wife  was  most  motherly  and  concerned 
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about  him,  and  she  produced  an  Austrian  type  of  meal 
for  us.  Their  two  grown-up  daughters  had  married 
.Americans.  To  get  where  he  was,  he  had  had  to  begin 
several  times  from  the  start,  which  is  the  hardest  task  for 
the  outsider,  especially  having  to  explain  oneself  over  and 
over  again. 

On  parting  he  gave  me  a reprint  of  one  of  his  articles. 
It  was  on  Pasternak’s  book  Dr.  ^hivago,  and  was  full  of 
the  wisdom  of  a man  who  had  been  through  several 
upheavals.  There  was  a lot  of  common  ground;  but 
Zhivago,  the  medical  man,  had  looked  for  the  ills  and  had 
succumbed  to  them.  Alex  was  a chess  player,  who  had 
applied  the  moves  to  life,  and  was  three  moves  ahead. 

That,  surely,  is  human  quality. 


AN  EXTRACT  FROM  OUR  BOOK 
REVIEW  EVENING 

19th  February  1962 
By  Raymond  Hodge 
President,  Gentlemen, 

Tonight,  with  the  President’s  kind  permission,  I 
offer  a short  review,  not  of  one  book,  but  of  a series  of 
books  by  one  author. 

This  author  is  Mr.  Burton  Bishop.  He  is  not  well 
known,  but  I think  that  you  will  shortly  agree  that  his 
work  is  of  some  interest. 

***** 

Mr.  Bishop’s  first  book  was  nasty,  brutish  and  short. 

I m sorry.  I read  that  badly.  I mean  that  the  title  of  the 
book  was  Nasty,  Brutish  and  Short.  These  words 
are’  of  course,  part  of  Hobbes’  celebrated  remark  in 
Leviathan”,  which  concludes: 

. . . and  the  life  of  man,  solitary,  poor, 
nasty,  brutish  and  short.” 

***** 
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